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PREFACE. 



By way of preface I have only to ask those into whose 
hands this book may fall, to bear in mind that it is the first 
one dealing with this branch of law, and to take a lenient 
view of any errors and omissions upon that ground. 

Walteb Clode. 



3, Habooubt Buildings, 
Temple. 
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PART I. 

CHAPTEE L 
Definition and Origin of Petition of Eight. 

A Petition of Eight is a petition presented by a subject Definition. 
to the Crown stating some infringement of the suppliant's 
legal rights by the Crown or its officers, and praying 
redress therefor (a). 

The object of this work is to show for what infringements 
I of his legal rights a subject can present such a petition, 
and the nature of the redress which he will obtain should 
he establish his claim to it, as well as the method of pro- 
ceeding upon such petition. 

It is necessary, however, first to say something of the 
origin and nature of petition of right, whence it derives its 
name, and by and against whom it may be employed. 

The practice of proceeding against the Sovereign for the Origin, 
redress of injuries by a petition of right seems to owe its 

(a) The person presenting the petition is usually called the "sup- 
pliant," the Crown "the respondent," and the answer given by the 
Crown " the endorsement " or " fiat." 
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2 .• '. • PETITION OF RIGHT. 

origin to t^ofacts of our constitution, the first being that 
no actiofr/>f.*any sort or kind will lie against the Crown {aa), 
the SQTcgad that the proper mode of approaching the Sove- 
reigg/for the redress of grievances or to solicit acts of grace 
anfl -favour, is by petition. 

•.3S'riters upon the subject have hitherto (h) relied upon 

'..the extinction of the right of action solely to account for the 

. •,. <)rigin of petition of right as if the latter were the neces- 

• ',y sary corollary of the former ; it is well, therefore, to point 

out whence this method of proceeding derives at least its 

form. 

Of the circumstances which led to claims against the 
Crown being preferred by petition of right, at least two 
opinions have been entertained, the first, and one that is 
very current, is that it is due to an express enactment of 
Edward I,, by which it was ordained that all claims which 
had theretofore been brought by action against the Crown 
should in the future be sued by petition ; the Crown, that is 
to say, stopped the subject's right of action against itself 
which had existed up to that time, and substituted for it a 
proceeding called a petition of right (c) ; the second opinion 
is that no right of action ever existed against the Crown, 
but that redress in such matters being a pure matter of 
grace or favour, had to be asked as every other favour from 
the Crown, by petition. 

At this distance of time it is very diflicult to determine 
which of these opinions is correct. The onus of proof, 
however, seems to be upon those who assert the existence 
of the right of action and enactment of Edward I.; 

(aa) Com. Dig. Action, c. 1. ; Dicey's Parties to an Action, 5 ; Chitty's 
Prerog. 339. 

(h) Chitty's Prerog. 339, note (e), and authorities there cited. 

(c) Cutbiirs Inquiry into the History and Nature of Petition of Right 
(8vo., London, Sweet, 1874) ; Allen's Essay on the King's Prerogative ; 
Chitty's Prerog. 339. 
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we shall, therefore, state the evidence for and against 
this contention, and leave the reader to judge of its suf- 
ficiency. 

The evidence in support of it is as follows : — 

First: A statement of counsel {arguendo) to that 
effect in a case reported Y. B. 22 Ed. 3, 3, pi. 25 ; his 
words are : " In the time of King Henry (III.)> aud 
before, the king was empleaded as another man of the 
people would be, but king Edward his son ordained 
that a man should sue against the king by peti- 
tion." 

Secondly. A dictum of Wilby, J. (Y. B. 24 Ed. 3, 
55 b), "that he had seen a writ directed * Praecipe 
Henrico regi Angliae,' in place of which is now given 
petition by the prerogative." 

. Thirdly. Another statement of counsel to that 
.^ effect in a case reported Y. B. 43 Ed. 3, 22. Candish 
v<ras the counsel, and he said, " Sir, in the time of King 
Henry the king was but as a common person, for at 
that time a man could have a writ of * entry sur 
disseisin / against the king and all other manner of 
actions as against another person." 

Fourthly. Another statement of Wilby, J. (Y. B. 13 
Ed. 3 Fitzherbert, tit. Brief, 260), that " the petition 
is the petitioner's original writ against the king." 
The evidence against it is as follows : — 

First. That no such writ has yet been found. 
Secondly. That no- such enactment of Edward I. 
has yet been found. 

Thirdly. The adverse stiatements of text writers. 

Bracton^ in treating of the assize of novel disseisin 
(temp. H. 3), expressly says : " If the ejector be a 
prince or a king or another who has no superior 
unless the Lord, there will be no remedy against 

B 2 
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him by an assize, on the contrary there will only be 
place for a supplication that he will correct and 
amend his deed " (2 Bk. 3). 

Broke (temp. Eliz.) appends to the two dicta of 
Wilby given above the following comments : " QuaBre 
de tel brief, car videtur quod nunquam fuit lex car 
le roy ne poet escrier ne command luy mesme " 
(Abridgment, tit. Pet. 12), and " Quod nota et 
quaere comment car le proces sera nomine regis, 
quod ne poet estre vers luy mesme" (ibid. tit. 
Praerog. 2) (d). 

Staunford, Prerog. Begis (1573), gives his opinion 
to the same effect. " Howbeit " (saving reformation 
of these books, t.^, the dicta of Wilby's above 
quoted), " I think the law was never so that a man 
should have any such action against the king" 
(cap. 15, fol. 42). 

Fourthly. The improbability of such being the case 
considering the state of the law at the time. 

(a.) " It is not probable that the subject would 
have a defined right to a writ against the king when 
the rights between subject and subject and the writs 
for enforcing them were in an unsettled state (per 
Willes, J., ToUn v. Beg. 16 C. B. N. S. 310 ; 33 L. J. 
C. P. 199) ; or, 

(6.) That the king should if necessary have to 

wage his battle as an ordinary subject. 

With this statement of the case we propose to leave the 

decision to the reader. 

Origin of Both thoso theories, however, presuppose a right of 

petitioDing approaching the Sovereign by petition, and it may be asked 

the Crown. 

(d) A further illustration of this principle appears in the fact that the 
king could never be vouched to warranty in a real action, because a writ 
of voucher could not run against him. 
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whence the subject derives this right. It is difficult to 
say ; but possibly it may be derived from the right which 
we find existing at the time of the Anglo-Saxon kings, of 
appealing to the Sovereign upon any grievance which 
arose from a defect of justice in the local tribunals (e) ; 
evidence of which we find in the laws regulating such 
appeals (/). 

(e) Palgrave's Rise and Progress of the English Commonwealth, vol. i., 
chap, ix., pp. 278-283. 

(/) Ancient Laws of England, Record Commissioners, 1840 ; Laws of 
Edgar II., § 3 ; of Canute II., § 17 ; of William L, § 43 ; of Henry I., 
§§ 34-36; Palgrave's Original Authority of King's Council, p. 10; 
Rise and Progress of the English Commonwealth, vol. i., chap, iz., 
p. 278, seq. 
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CHAPTER II. 

Sketch of the History and Development of the Uses 

OF Petition of Kight. 

In the last chapter an attempt was made to show the 
origin of petition of right ; in the present one its history 
and the development of its uses are briefly sketched, begin- 
ning with the former. 
Petitions in ^g qH g^^jjj petitions woro presented to the king in Par- 
ment. liamcnt it becomes necessary to turn to the records or Rolls 
of Parliament in order to learn their history (a). 

A perusal of the earliest of these Rolls is, however, in a 
sense disappointing, not from any lack of material, the 
hearing, determining, and answering of petitions forming a 
very considerable portion of the business there recorded, 
but because it is impossible to find petition of right exist- 
ing, as it now does, as a thing apart and distinct, a peculiar 
kind of proceeding allocated to a particular species of claim, 
and the sole possessor of the title which it now bears, but it 
is found merely occupying a scarcely distinguishable place 
amongst a mass of petitions, which might equally well be 
so called, presented to the king or king in council (J). 
The truth is that at the time of which we are speaking 

(a) Rolls of Parliament cited throughout from the " Rotuli Parliamen- 
tonmi " (London, 1765), and in this chapter by volume and page without 
more. 

(b) "All parliamentary petitions, whether of the prelates, peers, 
commons or individuals, until the reign of Henry V., were addressed 
generally to the king conjointly with the council" (Palgrave's King's 
Council, p. 21). 
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(i.e., from the reign of Edward I. to the reign of Eichard II.), 
proceedings upon petition to the king in Parliament were 
exceedingly common, and a large proportion of the business 
of the country, which has since been diverted into other 
channels, was thus disposed of. This was caused by the 
absence of many of the State Departments which we now 
have, and the imperfect jurisdiction of those, such as the 
Court of Exchequer and Bench of Judges, which then 
existed. Added to this. Parliament was a judicial as well as 
a legislative body, whose session was not only the term 
time of the king's council but also the proper season for the 
king to answer applications to his grace and favour. All 
these circumstances tended to the accumulation of business. 

Hence, when we come to examine the KoUs of Parliament, Contents 
we are overcome with the multiplicity and variety of the ® ' 
petitions. Here we find soldiers praying for their wages, 
outlaws for a reversal of their sentences, city companies for 
charters, corporations for explanation of their charters, 
suppliants for forfeited lands, felons for restitution of their 
property, suitors for speedy justice, sailors against French 
piracies, and lords for franchises (c). All these and a host 
of similar applications are made by petition addressed to 
the king or the king in council, and all are answered in 
very similar terms, and dealt with upon similar principles. 
Amongst them are doubtless some preferring such claims as some " of 
would entitle them at the present day to be ranked as peti- "s^*" 
tions of right, but they do not appear to differ either in 
name, form, or the method in which they are dealt with from 
the other petitions in whose company they stand. 

Speaking generally, the method of answering all these How 
petitions was the same ; they were referred, namely, to *^®^^'"® • 
some tribunal to investigate and dispose of, an answer to this 

(c) This summary is taken from Elsynge on Parliaments, p. 274 
(ed. 1768), where the references to the Rolls will be found. 
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effect being endorsed upon each petition {d). Of course 
many did not require to be referred, being refused {e)y and 
others were petitions for " liberates/' of which we shall speak 
hereafter, or mere complaints of grieyances not requiring 
any judicial inyestigation, and to these the foregoing state- 
ment does not apply; the bulk of them, however, were 
applications based upon special circumstances for grants of 
something which the king or Parliament had it in their 
power to bestow, and the method which the king and Par- 
liament adopted of sifting the suppliant's grounds of claim 
was as we have mentioned. 

The reasons which operated to induce Parliament to refer 
these matters to some other tribunal, rather than deal with 
them itself, are not difficult to guess. They are to be found 
in the inadequate constitution of Parliament for such 
inquiries, the large draught upon public time which they 
would have required, and the impossibility of satisfactorily 
conducting them at the distance at which Parliament must 
have frequently found itself from the persons and things 
affected by its decision. 
Referred There was no fixed tribunal to which these petitions were 
referred ; if they contained matters of which any existing 
Court could take cognizance, they were referred to such 
Court ; if not, they were referred to some body — composed 
probably of persons who happened to be conversant with 
the subject of the petition — specially commissioned to 
inquire into the matter (/) ; but, in looking over the 

*^* Volumes and pages alone refer to the Rolls of Parliament. 

(d) Compare with this practice that of granting special commissions of 
oyer and terminer (Palgrave's King's Council, p. 27). 

(e) 18 Ed. 1, No. 13, vol. i., p. 46. Answer : " Nondum injuriatum 
est conqueratur post injuriam : — Ibid. No. 71 ; ibid. p. 51. Ansioer : Rex 
nichil facere potest ; — 15 and 16 Ed. 2, No. 37, vol. i., p. 394. " Injusta 
est Peticio ideo non potest fieri." 

(/) They are usually called in the answer thus : Assignentur fiddes 
et sufficientes ad inquirend' de contentis in Peticione." 
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answers given to petitions, we cannot fail to notice a great 
and very proper tendency in Parliament towards making 
use of the existing tribunals and forms of law wherever pos- 
sible, and limiting the power of special commissioners to 
investigation. 

Thus, if the petition touched the revenue, or was a matter either to 
of account between the suppliant and the Crown, it was 
referred to the Treasurer and Barons of the Exchequer {g) ; 
if a pure matter of law, to the ordinary legal tribunals (A) ; if 
a matter of local custom, to the local tribunal {i) ; if a matter 
of equity, to the Chancellor (A) ; if of forestry, to the justice 
of the forest (Z) ; if, however, it touched a matter which 
had no appropriate existing tribunal, a special one was 
created (m). 

{g) 8 Ed. 2, Pet. No. 122, vol. i., p. 317 ; To the men of Melcombe, 
complaining of the loss to the king's revenue by the removal of their 
custom-house, Responsum est : " Mittatur ista Petitio ad Scaccarium 
et mandetur Thes' et Baronibus quod faciant in praamissis quod pro 
commodo Regis fore viderint faciend'." 8 Ed. 2, Pet. No. 157, vol. i., 
p. 321 : To the petition of Richard D'Amory, sheriff, claiming an allow- 
ance, Responsum est : " Mittatur & et mandetur & quod super contenti 
in peticione fac' justiciam." 

(h) 6 Ed. 1, No. 22, vol. i., p. 6 : To the Petition of Thomas Lavetot. 
Ita Responsum est : " Perquirat per legem. 6 Ed. 1, No. 39, vol. i., p. 9 : 
To Alicia de Bello Campo, Ita Responsum est : " Eat coram justiciariis 
de Banco." 15 & 16 Ed. 2, No. 136, vol. i., p. 410 : To Robert Power, 
Ita Responsum est ; " Adeat legem communem." 

(i) 8 Ed. 2, No. 115, vol. i., p. 316 : To Robert de Oye of Dover, 
Responsum est : " Mittatur ista Petitio custodi quinq. : Portuum et 
mandetur ei quod audita querela ipsius Roberti super contentis tunc fac' 
sibi juBtitiam secundum legem et consuetudinem Portuum pra3dictorum. 

(k) 8 Ed. 2, No. 157, vol. i., p. 322 : To the Petition of the Abbot 
and Convent of Cirencester, Responsum est ; " Habeat breve in Cancel- 
laria versus Episcopum et ballivos suos secundum casum suum." 14 
Ed. 2, No. 83, vol. i., p. 380 : To the Petition of the Prior and Convent 
of Novo loco in Shire wood, Ita responsum est ; " Videatur Inquisitio 
et si sit sufficiens sicut supponitur fiat ei justicia in Cancellaria." 

(0 " Annis Incertis," Ed. 3, No. 65, vol. ii., p. 389 : To the Petition of 
John Dellerker. " Soit maunde a justice de la Forest d'enquere sur les 
choses contenuz en la Peticion ; " 18 Ed. 1, No. 3, vol. i., p. 46. 

(m) 6 Ed. 3, No. 69, vol. ii., p. 390 : To the Petition of the Com- 
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or special Where a special tribunal was created the commission 

tribunal. 

therefor issued under the Great Seal from the Chancery or 
office of the Chancellor, which, as we know, always accom- 
panied the king wherever he went (n) ; the warrant for the 
issue thereof being the direction endorsed by way of answer 
upon the petition (o). 

The words of the commission probably followed the words 
of the endorsement, in which case it would be in no particular 
form, but consist of a simple direction to the persons named 
to investigate the suppliant's claim, and to do what " reason," 
"justice," "right," "law" or "good faith" demanded {p). 
Such was the usual answer or endorsement not only to such 
petitions as would now be called " of right," but also in 
other cases. It is difficult at this distance of time to esti- 
mate what the exact value or propriety of this direction to 
do "justice," "right," "reason," &c., in the matter was, or 
whether any different result followed according as one or 
other of the expressions was used, though Lord Somers 

monalty of Bonland " Soient certaines gentz assignez d'oier et t*miner 
pur le Roy, &c. 35 Ed. 1, No. 7, vol. i., p. 193 ; To the Petition of 
John Francis, Ita responsum est : Mandetur Waltero de Gloucestria et 
Willielmo de Harden quod inquirant & et super hoc certificent Regem, 
&c. ; and see also 35 Ed. 1, No. 36, vol. i., p. 196 ; 35 Ed. 1, No. 68, 
vol. i., p. 202 ; 35 Ed. 1, No. 70, vol. i., p. 203 ; 33 Ed. 1, No. 102, 
vol. i., p. 171 ; 8 Ed. 2, No. 207, vol. i., p. 330 ; 15 & 16 Ed. 2, No. 48. 

" Solent assignetz bones gentz d'enquere la vita and retne en Chanc' et 
fait dreit ;" 15 & 16 Ed. 2, No. 65, vol. i., p. 399. " Seit le Roy certifie 
sur la cause & en Chanc' et illoeq' fait dreit ;'* 15 & 16 Ed. 2, No. 84, 
vol. L, p. 402. 

(w) "When the king travelled he was followed by the chancellor, 
masters, clerks and records. On these occasions it was usual to require a 
strong horse, able to carry the rolls, from some religious house bound to 
furnish it " (Palgrave's King's Council, p. 14). 

(o) " After the petition is endorsed, it shall be delivered to the Chan- 
cellor of England, and then shall there be a commission awarded out of 
the Chancery " (Staunford's Prerog., cap. xxii., p. 72 b). 

(j?) See the answer to the petitions in vols. i. and ii. of the Rolls of 
Parliament, passim. 



OLD PROCEDURE UPON PETITIONS OF RIGHT 11 

fancied he noticed {q) that the direction to do right {droit) was 
never given in cases of petition touching the revenue ; if, 
however, we may argue from results, and see what happened 
in consequence of such direction, then it would seem to be 
the corollary to the judge's or commissioner's investigations, 
and in the nature of a warrant for what was to be done when 
the investigations had ceased, viz., that the matter should 
receive a legal or equitable decision. If, for example, 
the matter upon investigation disclosed a question of title 
to property, and the direction was " to do what right and 
law demanded," it meant that the commission or tribunal 
to which it was referred was, if a court of law, to decide 
according to law, or, if not, to refer the matter to some 
court of law that could. 

Such was the general practice upon petition to the king Same 
or king in council in Parliament ; the way in which it petitions of 
operated upon those petitions which contained claims against "^ 
the Crown, and were therefore such as we now call "of 
right," was as follows: the initial stages were the same 
except that the answer had to be given by the king per- 
sonally, the answer was the same in terms, viz., that certain 
persons should investigate and " do what was right or just ;" 
upon this the commission issued as in other cases, but as 
the questions raised by such petitions, which were always 
for restitution of property, were always questions of the 
title to property, in such cases the commissioners did no 
more than investigate the truth of the suppliant's statement, 
and then handed the matter over to a court of law to be 
adjudicated upon after plea by the Crown {qq). At what 

(<?) The Banker's Case, 14 Howell's State Trials, 1, at p. 60. 

(gg) The precise steps in this proceeding were as follows. The finding 
of the Commissioners was returned into the Chancery. If the allega- 
tions in the suppliant's petition were found to be true the Crown was 
called upon to plead, and the plea being entered the record was made up 
and sent to be tried into the King's Bench, and there remained until 
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time this practice of handing the matter over originated, it 
is difficult to say, but we find it existing at the time of the 
" Book of Assizes." (See Bro. Abr. Peticion, 17.) 
Two This practice is well illustrated by two petitions, the one 

for lands and the other for goods taken by the king's 
officers, which we find recorded upon the EoUs of Parlia- 
ment in the reign of Edward IL, and which, being short, 
we give verbatim : — 

The first is in these words : " A nostre Seigneur le Eoy et 
a son Conseil pry le soen Vallat Eichard de Cave, qil veille, 
pur Tamour de Dieu et pur le s'vice q'il ad fait, si pleisir 
lui soit, comaunder Brief a Eob't Destokes a deliverer la 
terre q'il ad seisi ©n la meyn n're Seigneur le Eoi, sicome 
I'avaundit Eich^ fust unques nuUe part encountre le Eoy, 
et de ceo pri il a tres honourable et a son Conseil, q'il veille 
commaunder Brief au Viscounte de Buckyngham d'enquere 
la verite de ses faits et de son port. Et pur Dieu, tres 
honourable, veilley avoir regard a ceo qe I'Evesqe de Ely 
et le Seign'r de Somery et autres, tout pleyn ount test- 
moignez de lui sa demoer en I'isle de Ely." 

Eesponsio: "Seit le Eoi certifie sur la cause, &c., en 
Chanc. & illoeq. fait dreit (r). 

The second as follows : " A nostre Seigneur le Eoi et son 
Conseil monstre Marie de Shepey q come ele fust ove 
Johanne q' fust la femme Monsieur Hugh de Tuilly, come 
Damasaille de sa Chambre, en le Chaxtel de Kenelworth, 
le Viscounte de Warr' vient et seisi le dit Chaxtel en la 
mayn n're Seigneur le Eoi et prist le dit Hugh et touz les 
bienz en le dit Chaxtel trovetz : entre quey la ditto Marie 
adveit ii cloches, iii tapites, ini quiltes, iiii linceux, et 

judgment, for a record having " once come into the king's bench, it shall 
never go from thence : " if the allegations contained in the petition were 
not found to be true the petition abated. — Staunford's Prerogative, 77, b. 

(r) 15 & 16 Ed. 2, No. ^b, vol. i., p. 398 : Eichard de Cave's Case. 
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nil . . • dount la dite Marie prie au dit nostre Seigneur 
le Eoy et son Conseil la deliveraunece des bienz araunt- 
ditz." 

Eesponsio : " Seit associe aseun hom'e au Vic' d'enquere 
la verite de ceste chose et I'enqueste ret'ne seit fait en 
Chanceler' " (s). 

Such was the old Common Law practice upon petition of Survival 
right, and such it has remained up to the present day, and procedure, 
the question naturally suggests itself how it has happened 
that those petitions which contained claims against the 
Grown have emerged from the mass of other petitions to the 
unique position they now enjoy, and have appropriated to 

(s) 15 & 16 Ed. 2, No. 89, vol. i., p. 402 : Mary de JStrepey's Case. 
Other instances are 15 & 16 Ed. 2, No. 98, vol. i., p. 404: Prior of 
Newborough's Case, claiming a rent-charge issuing out of a mill seized 
into the king's hand. Responsio : "Ostendat in CancelP id quod habet 
de redd' et inquirat' Veritas et fiat ulterius justicia. 15 & 16 Ed. 2, 
No. 102, vol. L, p. 405 ; Sir Robert de Richer Widow's Case, claiming 
the return of a manor seized into the king's hand, and praying "q' la 
verite de ceste chose seit enquise et q' droit li seit fait outre en ceste 
bosoigne." Responsio : " Assignent' cti' Justic' ad inquirend' veritatem 
facti, in p'sencia Custod' et ret'net' Inquisicio." 15 & 16 Ed. 2, No. 103, 
vol. i., p. 405: Margery Calviton claiming dower out of certain lands 
seized into the king's hands. Responsio: '' Seient assignez certaines 
gentz d'enquere en due forme des choses contenues en ceste Peticion, et 
I'enqueste ret'ne seit feit dreit." 15 & 16 Ed. 2, No. 130, vol. L, p. 409 : 
Robt. de Staunton's Case, claiming the return of lands seized by the king's 
escheater. Responsio : " Seit viewe I'enqueste ret'nee en Chanc' et 
illoq's fait drett." 18 Ed. 2, No. 30, vol. i., p. 424 : William de Multon, 
for land seized into the king's hand, and praying " a loin* Seignem* le 
Roy qe droit et resoun les soit fait." Responsio : " Assignantur fideles 
in Cancella' ad inquirend' in p'sentia Custodis & super contentis in 
Peticione et aliis articulis necessariis, veritatem : et retomata Inquisi- 
tione in Cancellaria, si comperiatur per eandem quod Petitio supponit 
tunc idterius ibidem fiat justicia." 18 Ed. 2, No. 36, vol. i., p. 425 : 
Robert of Grimsdale's Case ; 19 Ed. 2, No. 1, vol. i., p. 431 ; 19 Ed. 2, 
No. 8, vol. i., p. 433 : Hatfield Broad Oak Priory's Case ; 19 Ed. 2, 
No. 32, vol. i., p. 438 : John de Wyke's Case ; 2 Ed. 3, No. 4, vol. ii., 
p. 14 : Andrew de St. Livy Case; 2 Ed. 3, No. 41, vol. ii., p. 26 : Dean 
and Chapter of Bangor's Case ; 4 Ed. 3, No. 19, vol. ii., p. 34 ; Randolf 
de Dacre's Case, &c. 
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themselyes both the procedure and title which, if it is 
derived, as we shall hereafter see it is derived, from the 
endorsement, was originally equally applicable to a large 
number of other parliamentary petitions. 
Reason of The roasou seems shortly to be this, all the other petitions 
survival. \^yQ he&n transferred to and assimilated by other tribunals, 
or retained by Parliament upon a different basis and with an 
altered procedure, but that, for reasons which we shall here- 
after state, petitions containing claims against the Grown 
never were transferred or altered, but were retained by Par- 
liament in their original shape ; and that they have gained 
the exclusive right to the title " petitions of right " solely 
by the disappearance of all the other petitions which for- 
merly shared with them this name. 

How this change was brought about appears to be as 
follows. 
By transfer In progress of time the people seem to have abused the 

of petitions n ••i»j» /• **!* • i*! • «» j j ji t a 

other than facilities of petitioning which were afforded them, and to 
those II of iiave brought to Parliament many applications which could 
well be disposed of elsewhere. Attempts were made to liti- 
gate there claims, for which appropriate writs and remedies 
were already provided, and allowances asked which could 
quite well have been made by the Court of Exchequer. 
Why this should have been so it is diflScult to see ; possibly 
the sessions of Parliament, although irregular, were more 
frequent than the circuits of the judges, or the procedure 
less technical ; but, from whatever cause, the fact seems to 
be indisputable (t). 

It became necessary, therefore, in the interests of those 
who were rightfully invoking the assistance of Parliament, 
to put a stop to this abuse. 
Some to This was done by the aid of two statutes. Pirst, the 

the ordi- 

na^ legal ^^j « ^^ ^^^ ^^^ could approach the Council would content himself 
with the Common Law " (Palgrave's King's Council, p. 32). 
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Statute of Petitions (w), which, after reciting the grievance 
to the folk who come to the king in Parliament by the 
throng of the petitions, whereof the most part might have 
been despatched by the Chancellor and the Justices, pro- 
vided that all petitions which touch the Seal do first come 
to the Chancellor, and those which touch the Exchequer do 
come to the Exchequer, and those which touch Justices in 
law of the land do come to Justices, and those which touch 
Jewry do come to the Jewry Justices. Secondly, the 
Ordinance of Petitions (aj), which enacted that " all 
petitions which shall be delivered unto them whom the 
king has assigned to receive them, shall be at once well 
examined, and that those which touch Chancery be set 
in one, and those which touch the Exchequer in another 
place ; and so with those which touch the Justices, and 
those which be before the king and his council in other 
places." 

It is not too much to suppose that these two statutes did 
something to diminish the number of parliamentary peti- 
tions by transferring such petitions as were obnoxious 
thereto, leaving a residuum of proper applications to Par- 
liament. But it was not so much the operation of these 
two statutes as the classification of this residuum, and con- 
sequent reform in procedure with regard to a great number 
of them, which took place about a hundred years later, 
which eflfectually placed petition of right in its present 
position. 

That some classification of this residuum, according as Others to 
it required the attention of the king, the council, or ment, 
Parliament itself, should have been made, was but natural. 
Accordingly, in the feign of Richard II. there appears 
upon the Rolls of Parliament this notice : " Quant as ditz 

(u) 8 Ed. 1. 

(ic) 12 Ed. 1, and see PaJgrave's King's Council, p. 23. 
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petitions et billes le Eoy voet que celles que ne purront 
estre esploitez sanz parlement, soieut esploitez en parle- 
ment, et celles que purront estre esploitez par le Gonseil du 
Roy soient mis devant le Conseil, et celles Billes que sont 
de grace soient baillez au Roy mesmes " (y). This led to a 
threefold division of bills or petitions, viz. into Bills of 
Parliament, Bills of Council, and Bills of Grace («). 

Petitions containing claims against the Grown, or as 
we now call them "of right," were ranked amongst the 
last of these classes (a), and it is due to this circumstance 

(y) Rot. Pari. 7 Rich. 2, No. 50, vol. iii., p. 162-3. 
(z) Palgrave's King's Council, p. 79. It seems clear, however, that 
the practice of separating petitions which concerned the king, from the 
rest, must have prevailed before this, say as early as 6 Ed. 3, since the 
Rolls of Parliament for that year contain a direction how the triers of 
petitions are to deal with those endorsed " coram rege " (Elsynge, 277). 

(o) The way in which this conclusion has been reached is as follows : 
In the first place, what we call petitions of right were originally only 
some of the many petitions which were sued and answered in Parliament, 
since (a) many such petitions appear upon the Rolls of Parliament, and 
(6) Staunford (Prerog. cap. xxii. fol. 72 b) shews that this practice 
continued to his time, when he says, " petition of right may be sued as 
well in the Parliament as out of the Parliament ;" and see further upon 
this point Palgrave's King's Council, pp. 23-25. And secondly, that 
neither the statute nor ordinance of petitions had the effect of transferring 
them to other tribimals, since they are found upon the Rolls of Parlia- 
ment subsequent to the respective dates of these enactments. Then 
upon the introduction of the notice mentioned in the text they must 
have been ranked as petitions of grace and favour for the following 
reasons : — 

(1.) This class was made up of petitions which " concerned the king," 
see Elsynge, p. 288, and the Act of 36 Ed. 3, n. 31, cited 
Elsynge, p. 292, which recites, " whereas if any petitions concern 
the king, the lords assigned to hear them endorse them * coram 
rege,' and so nothing is done : there coidd hardly be any peti- 
tions which concerned the king more nearly than those which 
sought to deprive him of some of his property." 
(2.) If not endorsed " coram rege," then they must have been endorsed 
" per auctoritatem parliamenti " (Elsynge, p. 294), and pro- 
ceeded with and answered in the king's absence; but the 
practice which has prevailed to the present day shews that 
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that they owe their present position. How this division of 
petitions operated in favour of this survival is as follows. 

Although the practice and procedure upon all petitions 
was, as we have seen, originally the same, yet after this 
division a difference was introduced. " Bills of Parliament," 
even if they had been formerly referred, were now heard and 
determined in open Parliament, and the royal assent to such 
decision having been obtained, became what we should now 
call Acts of Parliament. 

" Bills of Council," in which class were included all the and to **the 
rest of the parliamentary petitions, except those for which **""^* * 
the personal answer of the king was requisite, were dealt 
with in the following way : the old procedure was entirely 
reformed; they no longer went before Parliament to be 
referred to a commission, but the council itself took the 
place of the commission, and with extended powers not only 
investigated but heard and determined them. However 
this hearing and determining was at first conducted, it 
apparently soon became usual for the council to deal with 
different sections of such petitions by committees of its own 
number; these committees became in course of time in- 
dependent tribunals, the Chancellor became the head of the 
Court of Chancery (i), and such Courts as those of Privy 



nothing can be done in the matter without the express personal 
answer of the Sovereign given by his fiat, and that Parliament 
has never been able to answer such petitions. 

(3.) Petitions of right are, strictly speaking, petitions of grace and 
favour, since the Sovereign is not legally compellable to give any 
fiat at all, and without it nothing can be done (infra, note to 
sect. 2 of the Act). 

(4.) The supposition that petitions of right were so classified is the 
only one sufficient to explain the cause of their gradual removal 
from parliamentary control, \mtil at the present day they are 
not sued in Parliament at all. 

Q>) Palgrave's King's Council, p. 94. 
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C!ouncil (e)y Star Chamber (d), and of Bequests {e) came into 
ezistencey and gradually assumed jurisdiction in all such 
cases as had formerly been committed to them, to the ex- 
clusion of the council from which they sprang ; but they 
retained, just as the council had done, the outline of the 
old procedure by petition and answer. 

Thus were the bulk of what had been formerly parlia- 
mentary petitions distributed amongst other tribunals, and 
became Acts of Parliament, suits in Equity, or proceedings 
in the Star Chamber, Privy Council, and Court of Bequests. 
Petitions But while thoso chan&:es were deyelopinc: themselves 
not 80 with regard to such of the parliamentary petitions as were 
bTrtln "^^ " ^^"» ^^ Parliament," or « Bills of Council," the position 
addressed of " BiUs of Graco," in which class were included those 

to the 

king. which contained claims against the Crown, remained the 
same as they were, unaffected by any of the foregoing 
statutes or orders, save that although people could, it was 
no longer necessary to sue them in Parliament, but they 
might be ^' baillez au Boy mesmes." An answer or endorse- 
ment, however, had still to be obtained from the king, and 
was still given in the old terms, and the commission still 
issued thereon to investigate the suppliant's title, and then 
hand over the matter to a court of law. This revised pro- 
cedure has lasted until the present day absolutely unchanged, 
a genuine relic, it is submitted, of the old practice upon 
petition in Parliament to the king, and it is thus that 
petitions containing claims against the Crown became the 
sole possessors of the title borrowed from the endorsement, 
petitions '* of right." 

In the year 1860, however, this procedure was considered 
cumbersome and obsolete, and therefore an Act was passed 
(23 & 24 Vict. c. 34), known as Bovill's Act, which, without 

(c) Palgrave's King's Council, pp. 97-100. 

{d) Ibid. p. 98. (e) Ibid. pp. 77 and 99. 
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abolishing the old, introduced as an alternative a new mode 
of procedure, the details of which will be found in the Act 
itself, printed at the end of this volume. It is the practice 
under this new Act and not the old practice which is the 
subject of this work. 

Such is the history of the procedure by petition of right ; Original 
with a few words upon the development of its uses this ^tition 
chapter closes. **^ '•^8^*- 

In the preceding pages the statement has frequently 
been made, and taken for granted, that the only claims 
which were made against the Crown upon a petition, such 
as we now call " of right," were for the restitution of pro- 
perty. That this was so appears incontestable from an To obtain 
examination of the old abridgments, such as Fitzherbert's orspecific* 
and Broke's, which, though professing to contain an accu- P?^®'*^' 
rate digest of all the cases upon petition of right, do not debts or 
contain a single one in which a debt or money claim 
upon the Crown is recovered by this means. The time 
has now arrived when it should be shewn how and why this 
was so. 

It is not that there is anything extraordinary in the Reason for 
necessity for some form of procedure by which property 
wrongfully taken by the Crown could be regained, the 
feudal system, with its elaborate machinery of fines, for- 
feitures, and escheats, sufficiently accounts for that ; what 
is perhaps remarkable, is that the foregoing description of 
the uses of petition of right excludes the possibility of 
Crown creditors making use of it to recover their debts, 
although they must have been equally entitled to payment, 
but for different reasons. It certainly does at first sight 
seem surprising that a subject could recover, by this means, 
lands or goods when taken by the Crown, when one who 
had lent or paid money could not. 

Now if this statement necessarily implied that money so 

c 2 
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lent or paid could not be recovered at all, surprise would 
give place to incredulity, but it does not. Such money 
could be recovered ; but after a certain period in our history 
it seems clear that it was not recovered by such petition, 
as we now call '^of right." This statement needs some 
explanation. 

To understand how and why this was go, it is necessary 
to remember that in the early days of our history the 
" treasure " of the country was literally the king's treasure, 
it was kept in his house or palace (/), and in the custody of 
his officer (^), and that later, though the place where it 
was kept was changed and the officers who had control 
over it multiplied, it still remained what it was originally, 
the king's treasure both in theory and in fact ; of which 
there is no better evidence than the circumstance that the 
king was the only person in the country who could give a 
valid warrant for disbursing any of it (A). Secondly, that 
this treasure had its own appropriate staff of officials, viz., 
the Treasurer, Chamberlains, and Barons of the Exchequer, 
to take charge of and investigate all claims which were 
made upon it. 

Bearing these two facts in mind, it would not be unnatural 
to suppose that the payment of debts due from the Crown 
wtis obtained by some procedure only addressed to the 
person authorized to issue, and the officials conversant with 
the mode of issuing the public money, and that if suit by 

(/) Madox Ex., vol. i., p. 154 ; Stubbs, Constit. Hist., vol. i., p. 428. 

{g) Thesaurarius regis, ibid. 

Qi) " The law has entrusted the king himself only with his treasure 
when once it comes into his coffers, which is the receipt ; and only he or 
such as are empowered by warrant can dispose of it ; no Court has any- 
thing to do with it." Per Lord Somers in the Banker's Case, 14 Howell's 
State Trials, at p. 68. " It was resolved in Sir Walter Mildmay's case 
that no officer of the king, nor all of them together, can issue out or dis- 
pose of the king's treasure ex officio, though it be for his honour or profit, 
unless by a warrant from himself" (Coke, 11 Rep. 91b). 
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petition of right was ever applicable to this purpose, it 
would eventually be superseded by some more special form 
of process. 

Now there seems some reason for doubting whether a 
petition of right, i.e., one endorsed "soit droit fait aux 
parties " was ever applicable to this purpose. Lord Somers 
himself, after an exhaustive search through the original 
petitions then known, and a thorough study of Eyley's * Pla- 
cita Parliamentaria,' says that '* as the endorsements upon 
petitions of right were various according to the nature of 
the case, so above all others they were diflferent in cases 
belonging to the revenue ; and," he continues, " I think there 
is not an instance to be found where such petitions were 
answered * soit droit fait aux parties ' " (i). But, whether 
originally appropriate or not, it seems to have been aban- 
doned for some more special form of proceeding. 

This special form seems to have been as follows. The 
petition was still presented in Parliament, and the king 
still answered it, either by paying the claim outright or 
referring the matter to the Exchequer. 

If the claim was paid outright, then the petition was By peti- 
answered in some such terms as the following : " Fiat breve <qiberlte." 
de Cancellaria de liberate thesaurario et camerariis quod 
liberent supplicanti tantam summam." Upon this a writ of 
" liberate " (h), namely, the special writ under which the 
Exchequer ofiScials were authorized to disburse money, 
issued for the amount under the Great Seal in favour of 
the suppliant. Instances of this course of proceeding are 
Aynesham's Case (Z) and Estretelyng's Case (m), the former 
of whom presented his petition for work done and materials 

(*) The Banker's Case, 14 Howell's State Trials, at p. 60. 
(Jc) 4 Inst. p. 116; Madox Ex., vol. i., p. 390. 
Q) Kyley's * Placita Parliamentaria,' p. 251. 
(w) Ibid. p. 251. 
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provided for the repair of Carnarvon Castle — the latter for 
money laid out in the king's service. 

If the matter was referred to the Exchequer, then the 
petition was answered in some such terms as the following : 
" Mandetur ista peticio thesaurario et baronibus de scac- 
cario et sequatur coram eis " (n), or " Fiat breve de Thesau- 
rario et Baronibus de Scaccario quod auditis querentis 
rationibus & si necesse fuerit satisfaciant eis de & si que 
& " (o), in which case the Treasurer and Barons heard and 
determined the matter, and if it was necessary to pay the 
suppliant anything, the endorsement on the petition was 
sufScient warrant therefor {p). 

It must not be supposed that this variation in the form 

of the endorsement was a mere question of words, on the 

contrary it corresponded with a substantial difference in the 

form of procedure ; for example, upon such endorsements 

there was no delivery of the petition to the Chancellor, no 

Difference assignment of " fideles et sufficientes " out of the Chancery 

petition ^^ ^^y the truth of the suppliant's title, no return of their 

and for^* " finding iuto the Chancery " and doing of right " thereon, 

" liberate/' but the matter was sent straight to the Exchequer and there 

heard and determined, such petitions not being petitions of 

right — that is to say, they were not treated as such. 

There being, therefore, a special procedure for the pay- 
ment of debts, the procedure by petition of right was limited 
to cases in which property was sought to be recovered from 

(w) Ryley's * Placita Parliamentaria,' p. 408. 

(o) 35 Ed. 1, No. 28, vol. i., p. 195. 

(jj) Lord Somers enumerates amongst the authorities under which the 
Barons can pay money out of the Exchequer, "cases where they have acted 
by virtue of the king's answer indorsed upon petitions made to him in Par- 
liament, which answers to such petitions generally order a writ to issue 
out of the Chancery which gave a jurisdiction to the Treasurer and Barons 
respectively, to act according to the effect of the answer " (The Banker's 
Case, 14 Howell's State Trials at p. 47). 
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the Crown^ and became allocated to that particular species 
of claim. That this was the single use of such petitions up 
to the reign of Queen Elizabeth, a reference to the cases 
collected in Broke's * Abridgment ' will show, and an exami- 
nation of the Beports from that reign to the year 1874 gives 
a like result. 

In the year 1874, however, the Court of Queen's Bench — 
whether rightly or wrongly we will not now stop to con- 
sider (y) — held (r) petition of right applicable to cases of 
contracts, and that unliquidated damages and a fortiori debts 
could be recovered from the Crown by this means, since 
which decision it has been very freely applied to this 
purpose, and its use therefore very much extended. 

With this account of the history and development of the 
uses of petition of right we pass to a consideration of the 
mode in which it has acquired its present title. 

{q) The whole of this question will be found discussed in Chapter 10, 
%f\fra, 

(r) Thomas v. Reg. L. R. 10 Q. B. 31; 44 L. J. Q. B. 9; 31 L. T. 439; 
23 W. R. 176. 
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CHAPTEE III. 
Why a Petition of Right is so called. 

staanford*8 Yarious explanations have from time to time been given 
of the reason why petitions of right are so called, the most 
universally accepted one being perhaps that given by 
Staunford, viz., " that it is so called because of the right the 
subject hath against the king by the order of his laws to 
the thing he sueth for " (a), the prayer of it being grantable 
"ex debito justitisB" (i); but there are reasons for not 
accepting this derivation. 

Objections In the first place it is extremely doubtful if the subject 
has or ever had any " right," in the strict legal sense of the 
word, " to the thing he sueth for," even if his claim be well 
founded. 

Strictly speaking, a man would hardly be said to have a 
right to a thing unless he could recover by action it or its 
value from any one who deprived him of it, unless he had, 
that is to say, a "jus persequendi in judicio quod sibi 
debetur " (c) ; but where the Crown is concerned it is per- 
fectly certain that he has no such right, it being the 
absence of this right that has called the proceedings by 
petition into existence ; and when it is said that the prayer 
of it is grantable " ex debito justitiae," we should remember 
what a famous judge said {d) in answer to such a contention, 

(a) Staunford's Prerog. cap. xxii. fol. 73. 

(6) Chitty's Prerog. p. 345 ; Broom's Legal Maxims, edit. 1884, p. 53. 

(c) Coke Litt. p. 285 a. 

(d) Per Maule, J., in Baron de Bode's Case, 13 Q. B., note at p. 387. 
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viz., " that neither the Queen's Bench or any other court of 
law administered justice in general, and that if the sup- 
pliant's claim was not cognizable by the Queen's Bench as 
a claim in law, it might be that the Court had no power to 
give any judgment at all." 

Having no right "persequendi in judicio quod sibi de- 
betur " by action, has he any by petition ? His strict right in 
this quarter seems limited to the presentation of it : he can- 
not proceed therein without the Crown's fiat, and there is 
no authority showing that the Crown is compellable to 
grant it (e). 

But in the second place, even supposing the suppliant had The true 
a " right to the thing he sueth for," this would only be dis- suggested. 
covered when the proceeding was at an end. This derivation, 
therefore, presupposes a decision in the suppliant's favour. 

The true derivation is not far to seek. From a know- 
ledge of the way in which various writs and proceedings in 
English Courts have been named we should expect to find 
the petition called after some dominant word or words 
occurring in the body of the document which compendi- 
ously describes the substance of the process, ** as for the 
most part writs are " (/). Thus we have our writs of " right," 
actions of " qui tam " and " assumpsit," and writs of " fi. fa.," 
"certiorari,*' "extendi facias," "subpoena," and others too 
numerous to mention. 

The title petition " de "droit " or " of right " has no doubt 
been acquired in the same way, and simply means a petition 
endorsed " soit droit fait als parties." At the time of Staun- 
ford it was known as " petition de droit." At that time he 
tells us that the " general conclusion " of such a petition was 
"que le roy lui face droit et reason," and that the endorse- 
ment upon such a general conclusion was " soit droit fait as 

(e) See the discussion of this subject in notes to sect. 2 of the Act. 
(/) 4 Inst. p. 116. 
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parties " {g). The Bolls of Parliament shew us that this prac- 
tice had existed previously to his time, and the endorsement 
is the same at the present day, '' right " being of course the 
translation of '^ droit." The reason why the suppliant's 
prayer was for " droit " or " right " possibly was because his 
claim to approach the king was that he had failed to obtain 
" right " elsewhere (A). 

This question of the origin of the name " petition of right,** 
unimportant as it may seem, is of material use when we 
come to consider how far petitions otherwise endorsed can 
ever have been in the strict sense of the word *^ petitions of 
right,*' as by some writers they have been held to be. 

{g^ Prerog. cap. xxiL fol. 73. 

(h) Palgrave's Bise and Progress of the English Commonwealth, 
vol. L p. 283. 
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CHAPTER IV. 

To WHOM A Petition op Right lies. 

To be sued by petition appears to be the special prerogative The 

of the Sovereign, and one which does not extend to his or ^^®'®*^'^' 

her consort or family. 

Thus Staunford says (a) : " And note that suit by petition 
can be to no other than only to the king, for no such suit 
shall be made to the Queen or to the Lord Prince, for these 
have no such prerogative." 

He gives two cases as his authorities ; the first is as but not the 
follows : An ancestor of the " Count of Suffolk " having for- the^princes. 
feited certain lands and rents to the Crown, the king granted 
them by letters patent to the Queen, but the forfeiture 
having been reversed, the "Count of Suffolk" brought 
" scire facias " against the Queen to repeal the letters patent. 
Norton : Madame le Roygne tient ceux tenements come sa 
dower, en droit le Roy et sa possession en ley est le posses- 
sion le Roy^ issent duisses en cest case aver sue a Roy per 
peticion et nient cest breve vers le Roygne. Qascoigne : Ou 
veistes (did you see) unques le Roygne aver tiel preroga- 
tive, que suit per peticion serra fait a luy ? Norton : leo ne 
pie a tiel entent que le suit serra fait al Roygne, mes al Roy. 
Thorning : Tout temps ad Praecipe quod reddat gise vers le 
Roygne et auters manners des breves, car et est person 
exempt nient obstant le coverture. The Court, however, 

(a) Prerog. cap. 22, fol. 76 ; Com. Dig. Prerog. D. 79. 

(b) 11 Hen. 4, 67. 
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gave judgment for the Queen, on the ground that the 
plaintiff should have brought his '^assize" and not ^^ scire 
facias." 

The second is in these words : '^ Brief de dower fuit port 

vers Isabel Boygne d'Engleterre mere nostre seygnior le 

Boy que ore est : Paming, El est person de dignitie et ne 

entendomus que suit serra fait vers lui mes par peticion, par 

que judgement sil doit remainder : et le demandant, dixit 

gratis que il voile un continuance tanque a auter jour de 

emparler ove le counsel la dame en le mesne temps : Pam- 

ing ne voilomus continuance : Stonham, non par cas il ne 

serra a faire mes sur vostre challenge poiomus bien done 

jour, tanque a tiel jour prece petentis et ita fuit et credo 

quod Faming eschua la continuance pur Taccepter le partie 

respondable (0). 

Can the The present seems the proper place to discuss the ques- 

joined with ^^^ which has recently arisen, viz. whether a subject can 

a subject? jj^ g^^^j jointly with the Crown upon a petition of right. 

An examination of the earlier cases upon petition of right 
does not shew that the subject could be made co-respondent 
with the Crown at any stage of the proceedings, but that 
where the Crown and the subject are both implicated in 
withholding property, each is proceeded against by the ap- 
The old propriate remedy — the King, that is to say by petition, and 
the subject by ^^scire facias" or assize (d). This is what might 

(c) p. 10 Ed. 3, fol. 26 ; Fitzherbert, tit. Peticion. 

(d) Staunford's Prerog. cap. xxiii., fol. 76 a : " Then further let us see 
where he that sueth by petition shall sue a ' scire facias ' and where not. 
And as to that, it is a general rule that if the king hath granted the 
wardship of the lands over for a term certain, he that sueth his petition 
must sue a * scire facias ' against the king's patentee in such case," &c., 
and cases there cited and cap. xxii., fol. 74 b. "When his highness 
seiseth by .his absolute power contrary to the order of his laws, although 
I have no remedy against him for it, but by petition for the dignity's 
sake of his person, yet when the cause is removed and a common person 
hath the possession, then is mine assize renewed." 



practice. 
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have been expected when we consider how inappropriate 
proceedings are where the subject is defendant, and there 
appears good reason why it should be so. These early 
cases were petitions for the restitution of property (chiefly 
real). The king and a subject, therefore, would not be 
made co-respondents unless they were joint tenants ; but 
the king and a subject cannot be joint tenants (e), and so 
the occasion for proceeding against them jointly did not 
arise. 

Upon the revival of this method of proceeding in recent The modem 

• • J.-I 'oji* practice, 

years some inconvenience appears to have arisen from this ^j) before 
restriction upon the subject's right of suing, and a plan ^gg^^* ^^ 
to have been devised to remove it, which was as follows. In 
cases where a subject sought relief against the Crown and 
others, a petition of right was presented by the suppliant to 
the Crown alone, concluding with a special prayer that the 
subject might be allowed to sue the Crown either personally, 
by petition, or in the person of the Attorney-General by 
ordinary suit, joining any other persons that might be 
necessary. Upon this prayer being acceded to, if it became 
necessary to join other parties with the Crown, the suppliant 
abandoned his petition, and commenced and prosecuted an 
ordinary suit against the Attorney-General and such other per- 
sons (/), if not he continued by petition. However, although 

(c) See Cruise's Digest, vol. ii., p. 372 (e<L 1835) : « All natural 
persons may be joint tenants, but bodies politic or corporate cannot be 
joint tenants with each other. Nor can the king or a corporation, 
whether sole or aggregate, be joint tenants with a natural person (p. 373). 
If lands be given to the king and to a subject to have and to hold to 
them and to their heirs, yet they are not joint tenants, for the king 
is not seised in his natural capacity, but in his royal and political 
capacity, jure coronoe, which cannot stand in jointure with the seisin of a 
subject in his natural capacity " (quoting Coke, 1 Inst. 190 a). 

(/) See Clayton v. Attomey-Oen,, 3 C. P. Cooper, 97; Be Bolt, 4 
D. & J. 44 ; Ccmterbury v. Beg., 1 Phillips, 306 ; 12 L. J. (Ch.) 281 ; 
7 Jur. 224 ; The Baron de Bode's Case, 8 Q. B. 208 ; 10 Jur. 208. 
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this practice was recognized, it was never regarded as any 
anthority for joining a subject with the Crown upon the 
petition of right itself. Thus Vice-Chancellor Wickens, in 
a recent case, although he quoted the above practice with 
approval, said . " Before the Petition of Right Act (23 & 24 
Vict. c. 34) the petition ytba addressed to the Queen alone : 
.... on a petition of right proper before the Act a subject 
could not have been joined with the Crown .... It seems 
to me there is nothing which in the least authorizes the 
joining of a subject with the Queen as respondent to the 
petition itself." {g) 
(2)SiDcel Subject to what is stated in the next paragraph, there 
I860. appears to be nothing in the Petitions of Bight Act (23 & 24 
Vict. c. 34), 1860, which authorizes the joinder of a subject 
with the Crown. It appears to have been done, however, in 
at least two cases since the Act. The first of these is Kirh 
V. Reg. (h). There the suppliant, in proceeding against the 
Crown for a breach of contract, joined an officer of engineers, 
by whom he alleged the breach had been caused, and claimed 
against him an iujunction and the costs of the suit. As the 
case was decided upon other grounds, it became unnecessary 
to consider whether this was such a misjoinder of parties as 
would have been fatal to the suppliant's success ; but the 
Vice-Chancellor intimated that, if the officer had not put in 
an answer, but taken the objection in a proper manner, it 
would probably have been upheld. The second case was 
that of Kinloch v. Beg. (i), in which no objection seems to 
have been taken on behalf of the respondents, but which, 
like the previous case, failed upon the merits. 
Third It should be noticed, however, that the Act provides for 

parties ^ , * , , 

under the bringing in a third party as a defendant to the petition in 

Act of 

I860. (jg) ^irh Y. Reg, L. R. 14 Eq. 558, at p. 563. 

Qi) L. R. 14 Eq. 658. 

(0 Weekly Notes, 1882, p. 164 ; Ibid. 1884, p. 80. 



ABATEMENT BY DEMISE OF CROWN. 31 

a certain event, which is, shortly, where the petition is for 
the restitution of property which has been granted away or 
disposed of by the Crown to a third party, such third party 
may be brought in to defend. These cases and the pro- 
cedure thereunder will be discussed in the notes to the 
sections of the Act dealing with the question* (i) 

A further question, however, may arise after the suit has Does the 
been begun, which is, whether it abates upon the Sovereign's abate by 
death, or continues against his or her successors or execu- *J® j^®»^^ 

tors. Sovereign. 

Unfortunately there appears to be no authority upon this 
point other than the case of Viscount Canterbury v. Beg. (Z), 
in which it was sought to make the present Queen liable 
upon a petition of right for a wrong done by a servant in 
the employ of William IV. ; and though Lord Lyndhurst, 
in his judgment therein, deals with the question, he does 
not do so on principles which make it available in other 
cases (m). 

(k) 23 & 24 Vict. c. 34, s. 5. 

(0 12 L. J. Ch. 381 ; 1 PhiUips, 306 ; 7 Jur. 224. 

(m) Lord Lyndhurst's line of argument is that the petition being in the 
nature of an action of tort is obnoxious to the rule ''actio personalis 
moritur cum persona." It was in the same case decided, and has since 
been established, that no petition of right lies for a tort. His words are as 
follows : *' Another objection has been urged against the claim of the peti- 
tioner. If the case were one between subject and subject, this objection 
would be fatal, and it is admitted on the part of the petitioner that he 
can only expect success if he had a right to redress in an action against a 
private individual. Now the cause of action arose in the time of the 
late king, and it is clear that had this been a case between subject and 
subject an action could not be supported on the principle that * actio 
personalis moritur cum persona.' It is contended that a different rule 
prevails where the Sovereign is a party ; but some authority should be 
adduced for such a distinction. It is true, indeed, that the king never 
dies : the demise is immediately followed by the succession ; there is no 
interval, the Sovereign always exists ; the person is only changed. But 
if there be a change of person, why is the personal responsibility arising 
from the negligence of servants, if indeed such responsibility exists, to 
be charged on the successor, ceasing as it does altogether in the case of a 
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Neither is this matter dealt with in the Petitions of 
Bight Act, 1860y except under the general direction {n) 
that the practice npon petitions shall be as far as possible 
assimilated to snits betwe^ subjects ; but as this direction 
is qualified by a proviso whereby all existing prerogatives 
of the Crown in such matters are preseryed, it becomes 
necessary to see if any such prerogative exists upon this 
point. 
Common At the Commou Law all legal process appears to have 
doctrine discontinued by the death of the king (o). To remedy this 
menS*'^ inconveuieuce two statutes were passed, one in the reign of 
^M^t ^^ ^^^^^^ VI* iP)* *t® other in the reign of Anne (j). By the 
c. 7. ' former, actions, &c., between subjects, by the latter, actions, 
&c., by the Crown against subjects, were kept alive, not- 
1 Anne 1, withstanding the demise of the Crown. Petitions of Bight 
^' ^* do not seem to be within either of these statutes (r), and 

therefore there seems to be no statutory authority to pre- 
vent process in such suits from discontinuing if they are 
obnoxious to the ordinary Common Law rule. 



private individual ? In the case of a subject the liability does not con- 
tinue in respect of the estate ; it devolves on neither the heirs nor the 
personal representative : it is extinct. I should find it difficulty there- 
fore, in the case of the Grown, to say with any confidence, that the 
liability continued, and was transferred to the successor, unless some 
distinct authority was shewn in support of such a doctrine. Several 
cases were referred to for this purpose in the argument at the bar, but 
they were cases of grant, covenant, debt, or relating to the right of pro- 
perty in which, from the analogy to the case of a subject, the Crown 
might be liable in respect of succession, and do not, I think, sufficiently 
establish the principle for which they were cited." 

(w) 23 & 24 Vict. c. 34, s. 7. 

(o) Com. Dig. tit. Abatement, H. 38, i. ; 7 Rep. 29b-30a. 

(j?) 1 Ed. 6, c. 7. 

(q) 1 Anne, st. 1, c. 8. 

(r) As to the former, see " The Case of Discontinuance of Process, &c., 
by the Death of the Queen," 7 Rep. 30 b ; as to the latter, see the words 
of the statute. 
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To decide whether they are or are not is extremely diffi- 
cult. In the first place the law seems to have recognized a 
sort of duality in the person of the Sovereign, a " generic " 
existence as King of England and an *^ individual " exist- 
ence as Henry or Edward, King of England. In the former 
capacity he was supposed not to die, in the latter he was (s). 
The law further seems to have considered that he was party 
to a suit in his individual capacity, and that consequently, 
upon his death, process therein was as far as possible dis- 
continued or abated. Thus an original writ sued out by him 
abated, and so all proceedings upon an information or an in- 
dictment (<). But the operation of this rule seems to have 
been rather counteracted by the operation of another, viz., 
" that records cannot abate " (w), and therefore so much of 
the proceedings as were of record continued, and the other 
party could be reattached to plead thereto " de novo." Thus, 
though the proceedings on the information were discon- 
tinued, the information being recorded in the Exchequer 
remained (aj), and similarly of indictments. 

It is not easy to apply these rules to a petition of right 
under the Act of 1860. Formerly the proceedings therein 
appear to have been of record when the finding of the com- 
mission had been returned into the Chancery, the Crown 
had pleaded thereto, and the record made up and sent 
into the King's Bench to be tried (y). Whether the filing 
of the petition of right at the central office under the 

(s) " For although it is true that the king * in genere ' doth not die, 
for there is no interregnum, yet, * in hoc individuo ' Henry the King and 
Edward the King, &c., he dies," 7 Rep. 31 a. 

(0 7 Rep. 31 a. (w) Ihid. 

(flc) Upon this point see Lionell Farringdon's Case, Cro. Car. 10, and 
the " Memorandum " of the judges, Cro. Jac. 14. 

(y) This appears to have been so in the case of ** monstrans de droit," 
• according to a case quoted (Pasch. I. Ed. 5), by Coke, 7 Rep, 31 a, which 
unfortunately I have been unable to find. 

D 
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present practice (z) makes it a record of the Court, has not 
been decided. 

A convenient course for the Court to pursue under the 
present Act would be, it is suggested, to let all such peti- 
tions as are brought against the Sovereign in his or her 
individual capacity abate, but those to which he or she is 
the mere nominal defendant for the public continue. 

(z) Central Office Practice Rules, 1880-1882, A. 
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CHAPTER V. 

Who mat sue by Petition op Bight. 

It would seem that all subjects of the Crown entitled to Subjects 
and governed by the Common Law of England may present by the 
a petition of right, but whether an alien can, except in one ^^™**'* 
case which we shall next mention, seems doubtful. A sub- 
ject's right of approaching the Crown for this purpose is 
now well established by usage, whatever its origin may 
have been, but there seems no authority extending this 
privilege to aliens. The allegation, therefore, which is 
found in some petitions, viz., that the suppliant is a British 
subject, may be material (a). 

There is, however, one instance in which an alien may 
possibly be allowed to present a petition, which is as follows : 
By a recent " Act to Amend the Law with respect to the 
Transfer of Stock forming part of the Public Debt of any 
Colony, and the Stamp Duty on such Transfer," it is 
enacted (b) " That any person claiming to be interested in 
colonial stock to which this Act applies, or in any dividend 
thereon, may present a petition of right in England in 
relation to such stock or dividend, and the like proceedings 
may be had upon such petition as in the case of any other 
petition of right," subject, however, to this qualification, 
that in the event of the suppliant succeeding, the Colony, 
and not the Treasury, must satisfy the claim. It will be 

(a) Eustomjee v. Beg. L. R. 1 Q. B. D. 487 ; 45 L. J. Q. B. 249 ; 
34 L. T. 278 ;" 24 W. R. 428. 
(5) 40 & 41 Vict. c. 59, s. 20. 

D 2 
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noticed that the words of the enactment are ^^ any person/' 
not " any subject." There has been, at present, no decision 
upon those words. 

It will be noticed that the above definition of those who 

may present a petition of right only includes those subjects 

" who are entitled to and governed by the Common Law of 

England." This has been done advisedly, since, whatever 

may be the case now, there certainly seems at one time to 

have been a doubt whether certain subjects of the Crown 

residing in colonies or dependencies could exercise this 

right. 

The posi- The doubt seems to have arisen in the following way : — 

Colonial ^^ * dependency or colony is acquired by cession or con- 

subjects quest, the laws of the country existing at the time of such 

governed couquost or cessiou remain until altered (c), and the Common 

\\'Y the 

Common Law of England is of no force there ; but if the colony or 
^^' dependency is the result of the discovery and colonization 
of an uninhabited country by English subjects, then all the 
existing laws of England at the time of such colonization 
are immediately in force {d). Supposing, therefore, the 
right of presenting a petition of right is due to the Common 
Law of England, how can the subjects of colonies or depen- 
dencies acquired by conquest or cession claim this right 
unless a similar one was contained in their original con- 
stitution or has since been superadded by a competent 
authority ? 

tf.^. Canada. The caso of Canada will serve for an example. This 
country was ceded to the English by the French in 1763, 
and the existing French laws were expressly retained by 
statute {e). Those laws contained no provision by which the 

(c) Per Lord Mansfield in CampheU v. Hall, 20 St. Trials, 322-3; 
Broom Constit. Law, p. 48 (ed. 1886). 

(rf) Memorandum, 2 P. Williams, 75; Broom Constit. Law, p. 52 
(ed. 1885), and cases there cited. 

(e) 14 Geo. 3, c. 83, s. 8 (Colonial). 
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Crown could be sued ; such provision has since been ob- 
tained (/). It is submitted that previous to obtaining it no 
subject could present a petition of right. 

Thus a writer, in describing the position of a Canadian 
subject fifty years ago, when such provision was not in exist- 
ence, says (g) : " In Canada there is no relief for the subject 
against the Crown. The king cannot be sued in his own 
Courts. It is understood that by decisions of our Courts 
public officers cannot be sued for engagements entered into 
by them in their public capacity, so that really the subject 
may suflfer without a remedy. In England there is the 
petition of rights (sic), which is decided upon in legal form. 
The bill introduced in 1824 by a distinguished advocate 
was intended to give a similar relief to the subject there. * 
It however failed in the legislative council. The officers of 
the Crown are always careful to confound their own rights 
with those of the king himself, they studiously guard them- 
selves from attack and control under shelter of the consti- 
tutional maxim that the king is not answerable for his 
conduct, and exclaim that his Majesty's dignity is insulted 
when their evil deeds are censured." 

The inability of the subject to sue the Crown emphasized Laporte 
in the foregoing passage was very fully discussed recently Principal 
in one of the Canadian Courts of law in the case of Laporte ^£^^{ 
V. The Principal Officers of Artillery Qi) (1857). 

There the plaintiff claimed in a petitory action a declara- 
tion that he was owner and should be put in possession of 
certain lands : the defendants pleaded, inter alia, title in 
the Crown by prescription for over thirty years, upon which 
the plaintiffs joined issue. Upon the trial it was proved that 
previously to the year 1843 the lands in question had been 

(/) 39 Vict. c. 27 (Canadian). 

(^f) Political and Historical Account of Lower Canada (England), 1830 

(h) 7 Lower Canada Reports, 486. 
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vested in the Crown, but in that year an Act (7 Vict. c. 11, 
Canadian) had been passed by which they had been vested 
in the Board of Ordnance. Upon this the plaintiff con- 
tended that since the passing of such Act sufScient time 
had not elapsed to entitle the defendants by prescription, 
and that during the time the lands were vested in the 
Crown time did not run against him, for the following 
reason : — 

There is a maxim of law to this effect, '^ contra non valen- 
temagere non currit preescriptio," therefore, if he could shew 
that during the whole time the Crown was in possession he 
had no legal remedy, he would be within the maxim. It 
was conceded that he had no right of action, and the ques- 
tion was whether he was entitled to present a *^ petition " or 
^* monstrans de droit." The plaintiff admitted that had the 
case arisen in England he would have been entitled to do 
so, but a Canadian subject was, he argued, in a different 
position. " Petition " and' " monstrans de droit " were pro- 
ceedings peculiar to English law taken before the Chancery 
and Exchequer Courts : that the system of law in Canada was 
French, not English, by 14 Geo. 3, c. 83, s. 8 (Colonial), and 
that therefore no Court existed in Canada which could take 
cognizance of such matters. 

For the defendants, it was argued that the plaintiff might 
have availed himself of these ancient Common Law remedies 
which were open to every one of her Majesty's subjects in 
every portion of her dominions ; and the superior court 
upheld this contention. But in the Court of Appeal, where 
however the case went off upon another point, the following 
judgment was delivered by Mondelet : — 

" Une question bien importante a ete soulevee : on a in- 
voque la prescription centre les appelants. Mais ^contra 
non valentem agere non currit prsBScriptio,' ou devant les 
Cours de Justice en ce pays, jusqu'a la 7® Vict. c. 11, il n'y 
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avait aucun moyen de faire yaloir ses droits contre la 
Couronne. La petition, the petition of rights (sic), mon- 
stians ne pouvait etre referee par le Souverain a nos Cours 
de Justice du Bas Canada, constituees comme elles le sont, 
6t de telles reclamations n'auraient pu, ni dii etre accueillies 
par nos Cours. Le Souverain n'avait aucun tel droit, et les 
juges ici aucune obligation, aucun droit de s'en saisir. Je 
ne connais de prerogatives que celles definies par les lois ou 
la constitution. Dans le principe, ce qu'on appelle prero- 
gatives de la Couronne ont ete arrachees aux peuples par la 
force ; et depuis Runnemede jusqu'a nos jours, ce qu'on 
appelle concessione sont tout simplement des restitutions* 
En sorts que la seule doit Stre la regie et dans I'espece les 
appelants n'auraient eu aucun moyen de faire valoirs leur 
droits devant les Cours du Bas Canada. L'acte de la 
7® Vict. c. 11, a opere un changement et c'est en vertu de 
celle loi que les appelants se sont pourvus. II s'ensuit que 
la prescription ne pent leur Stre opposee. En 1824 un 
membre distingu6 de la Chambre d'assembl^e introduisit 
une loi a TeflFet de donner au sujet I'exercice de ce droit 
contre la Couronne. II va sans dire que le Conseil legislatif 
du temps rejeta cette mesure." 

Alwyn, J., who was the only other judge who noticed 
the point, was of opinion that since the cession of the 
country a Canadian subject had a remedy against the 
Crown by petition of right. 

At the present time Canada and some of the other 
colonies possess this right of petitioning by statute, but 
where the right has not been so conferred, it is submitted 
that it is doubtful if it exists in colonies and dependencies 
not governed by the Common Law of England. 

A further question, however, arises in connection with Can 

81ll)16ciifl 

this portion of our subject, viz., whether, when persons are sue jointly? 
jointly interested in property taken and retained by or in a 
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contract made with the Grown, they must sue jointly or 
aeyerally. 

With regard to joint tenants of realty, the rule seems to 
be that each of them may sue his petition for his share, 
and that a plea of joint tenancy is not a good answer. 
Thus as early as the reign of Henry lY. : '^ Fuit dit per 
Justiciaries in Camera Scaccarii que si ui jointenauntes 
font de certeine terra q est seisie in manu regis, chescu de 
eux aperluy poyt suer extra manus regis son parte demesne 
sans son compaignion et q nest plee pur cesty vers q est 
sue dallege joyntenancy " (t). And no doubt joint tenants 
can join in suing for the whole (k). 

There is no authority which shews what the position of 
joint contractors is upon a petition of right, but there seems 
no reason why the rule subsisting between subject and 
subject, by which all the persons with whom the contract is 
made should join as plaintiffs (Z), should not hold good 
where the Crown is one of the contracting parties. 
Is the right Whether the right, if such it may be called, of suing a 
assignable? Petition of right is transferable or assignable, so as to 
enable some one, other than the person originally entitled 
to sue, to be a suppliant is more difficult to say. At the 
outset we should distinguish all cases in which we find 
persons suing by petition to regain property to which they 
are entitled, but the possession of which the Crown has 
usurped in the time of their predecessors in title, since 
such people do not sue as assignees of their predecessors' 
right of suit, but in virtue of the right which accrues to 
themselves by the retention of their property. Thus we 
find in recent cases devisees of a freehold estate which had 

(*) 2 Hen. 4, 23 ; Broke's Abridgment, tit. Pet. 6. 

(k) James v. The Queen, L. R. 17 Eq. 502 ; 43 L. J. Ch. 754, on 
appeal ; L. R. 5 Ch. D. 153 ; 46 L. J. Ch. 516. Here the suppliants seem 
to be joint tenants as devisees in trust. 

(T) Dicey*s Parties to an Action, p. 11. 
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been seized by the Crown during the life of the testator 
suing by petition of right for restitution of it (m) ; and a 
legal personal representative for sums of money of which his 
ancestor had, as be alleged, been deprived by the Crown (n). 
The only case upon the question of assignment appears to 
be that of Be BoU (o), in which the assignees of a bankrupt 
contractor with the Crown seem to have presented a peti- 
tion of right without objection being made. 

Upon the course to be adopted upon the death of one of 
two joint suppliants, see Tohin v. Beg. (p). 

(m) James v. The Queen, supra, p. 40. 

(n) Frith v. The Queen, L. R. 7 Ex. 365; 41 L. J. Ex. 171; 26 L. T. 
774; 21 W. R. 19. 
(o) Be BoU, 4 D. & J. 44. 
(p) 33 L. J. (N.S.) C. P. 199, at p. 200. 
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CHAPTER VI. 
Whebe the Petition should be Sued. 
aaims Assuming the suppliant to be in possession of a claim 

arising out • i ^ i* i • i i • x 

of English against the Crown of such a nature as to entitle him to 
Uon. ^ present a petition of right, some difficulty may arise in 

determining where such petition should be presented and 

sued. 

The difficulty will arise when the claimant's suit affects 

lands, things, or contracts, situate or made outside the 

jurisdiction of the English Courts. 
If a proper Qf courso if the claimant resides in some colony, place, 

tribunal m ... j' r ^ 

the place or dependency, and his claim arises out of dealings between 

Inhere the * 

property himself and the Crown therein, then if the tribunals of 
«c., IS. g^^j^ colony, place, or dependency, are enabled by statute 
or otherwise to entertain such suits, no serious difficulty 
will probably arise, as the suppliant, seeing that his remedy 
is assured to him at home, would scarcely come to England 
to prosecute it ; if, however, he does come, he will not receive 
assistance from the English Courts, whether his claim is 
for specific property, real or personal, or on a contract 
between himself and the Crown. 
Reiner y. This is wcU illustrated by the decision in a recent case (a). 

Marquis of •' 

Saiidmry. There the plaintiff, a farmer in Bavaria, filed a bill in 
England against the Secretary of State for India, to compel 
him to allow discovery and inspection of certain documents 
of title in the archives of his office, relating to an estate of 

(a) Reiner v. Marquis of Salisbury^ L. R. 2 Ch. D. 378. 
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the plaintiffs in India, for the recovery of which he was 
about to commence a suit by petition of right against the 
Crown in England; and it thereby became necessary to 
consider whether such suit was maintainable in England^ 
as if not he had no right to discovery. Vice-Chancellor 
Malins in giving judgment upon this portion of the case 
said : " Now what is the title of this plaintiff to sue ? He 
has no right to sue in this country to recover land situate 
in India. His right is to sue in India, as I pointed out in the 
case of Doss v. Secretary of State for India. I there decided 
that if a person had a claim to property in India, the proper 
tribunal for the recovery of such property was in India, 
where there are Courts armed with every requisite power 
for granting relief. I then said that the subject matter in 
dispute being in India, the plaintiff resident in India, 
and the Secretary of State being in India as well as in this 
country, all circumstances concurred in shewing that if the 
case could be sustained at all, it was in the Indian Courts 
and not in the Courts of this country. That was a suit in 
which the plaintiff claimed a debt, and if I was right in 
that case in holding that the Indian Courts were the 
proper tribunals, how much stronger is this case where the 
claim is for land in India ? It is not the practice to enter- 
tain suits in this country for the recovery of land in a 
foreign country; you cannot, in my opinion, maintain a 
suit in this country for the recovery of land in the colonies 
or a foreign country. At the same time that the Crown 
took possession of India the Government provided also for 
the establishment of tribunals to decide any questions of 
law or of equity which could arise. There the Courts are 
armed with legal and equitable jurisdiction with regard to 
discovery and every other doctrine inherent in the Courts 
of this country. The proper course would have been for 
the plaintiff to institute a suit in India, and he would have 
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had the same right to discoyery there that he would here. 

To suppose for one moment that the Crown can be sued in 

this country to recover land in India, is a doctrine which is 

quite unsustainable." 

The con- The foregoing decision was given with regard to land^ 

tract made, ^^^ j^ j^ apprehended that the same rule would hold good 

* with regard to contracts Q>). Lastly, where a suppliant 

sought to recover by petition of right presented to the Crown 

or the debt in England a debt alleged to have become due to the person 

whom he represented from the Sovereign of Oude, before 

that province was annexed in 1856 to the territories of the 

East India Company, it was held that, assuming the East 

India Company became liable to pay the debt by reason of 

the annexation of the province, the Secretary of State in 

Council for India and not the Crown was, by the provisions 

of the " Act for the better Government of India, 1858," the 

person against whom the suppliant must seek his remedy. 

Kelly, C.B., in giving judgment, said : " I am of opinion 
that the Crown is entitled to our judgment. Assuming 
that the allegations in the petition as to the original 
liability of the Sovereign of Oude are correct, and also that 
upon the annexation of that province in 1856 to the 
territories of the East India Company the liability passed 
to the Company, the objection taken by the Attorney- 
General, viz., that the suppliant has misconceived his 
remedy, and that if he had one it was against the Secretary 
of State in Council for India, appears to me to be fatal. 
For whatever the liabilities of the Company were, they 
were all transferred by the Act of 1858, not to her Majesty 
but the Secretary of State for India, and against him the 
suppliant's remedy, if he have a remedy, must be. The 
terms of the Act are clear.*' 

(h) For the different colonial statutes by which claims arising out of 
contracts with the colonial governments can be enforced, see Appendix B. 
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Martin, Bramwell, and Channell, BB., concurred in this 
opinion (c). 

No such enabling statute may, however, exist in the Where no 
colony, place, or dependency in which the claimant is resi- *' ""^ * 
dent, and it may or may not be governed by the Common 
Law of England. What is his position in such a case ? 

In the latter case the doubt which was suggested in the 
last chapter, viz., whether he is entitled to present a petition 
of right at all, will first have to be decided in his favour, and 
in either case it would seem that his petition will have to 
be presented to the Crown in person, that is to say in Eng- 
land. 

This question then arises : supposing that in his petition 
he prays for and obtains the usual fiat from the Crown that 
" right be done," and that the matter is thereby referred, as 
it would be under such circumstances, to the English Courts 
to determine, would they entertain his claim, or refuse to 
deal with it as a matter beyond their jurisdiction ? 

In the case of such a petition presented to recover land 
from the Crown situate in a colony it is very doubtful if 
they would entertain it, as appears from the following case (d). 

A petition of right was presented in England, by which and (i) the 
it was sought to recover lands at Bytoun in Canada, which Jand" *^ ^' 
by a Provincial Act of Parliament were vested in the Queen 
" for the benefit, use, and purposes " of the province, and 
Subject to the provisions of a certain Provincial Act, and to 
any further provisions which the Legislature of Canada might 
from time to time enact in respect thereof. The petition 
being referred to the Court of Chancery, the Attorney- 
General demurred on behalf of the Crown on the ground 

(c) Frith V. Beg. L. R. 7 Ex. 365 ; 41 L. J. Ex. 171 ; 26 L. T. 774 ; 
21 W. R. 19 ; and see Doss v. Secretary of State in Cotmcil for India, 
L. R. 19 Eq. 509. 

(d) Be Holmes, 2 J. & H. 527 ; 31 L. J. Ch. 58 ; 8 Jur. N. S. 76 ; 
6 L. T. 648 ; 10 W. R. 39. 
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that there was no jurisdiction in the English Court of 
Chancery to entertain the matter. 
Re Holmes. The Court allowed the demurrer. For the petitioner it 
was argued that^ admitting that a Court in England could 
not make a decree '^ in rem " as to land in Canada, still this 
proceeding was « in personam " to obtain a direction from the 
Court to the Sovereign to convey the land in question to 
the suppliant, and that as the Sovereign against whom alone 
the proceeding was directed was present within the English 
jurisdiction, the suppliant was entitled to succeed, although 
the subject matter of the action might be in Canada. 

Vice-Chancellor Sir William Page Wood, in giving judg- 
ment, said, " It is asked that this Court direct a conveyance 
to be made in accordance with the provisions of the statute 
(viz., the colonial statute under which the claim was 
founded). In order that this may be so it is requisite that 
the trustee should be present in this country, and subject to 
the operation of such decree as the Court may make. Now, 
it is said that the Queen is present here, and therefore 
amenable (by virtue of the recent Act, i.e., the Petition of 
Eight Act) to the jurisdiction of this Court. But it would 
be at least as correct to say, that as the holder of Canadian 
land for the public purposes of Canada, the Queen should be 
considered as present in Canada and out of the jurisdiction 
of this Court. This alone supplies a suflScient answer to the 
argument of the suppliants, and without entering into a 
number of other questions which this case involves, it is 
enough to say that when land in Canada is vested in the 
Queen, not by prerogative, but imder an Act of the Provincial 
Legislature for the purposes of the province, and subject to 
any future directions which may be given by the Provincial 
Legislature, I hold that for the purposes of any claims to 
such land, made under the provincial statutes, the Queen is 
not to be regarded as within the jurisdiction of this Court. 
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I wish to rest my decision upon the broadest ground, that 
it was not the object of the Petition of Eight Act, 1860, to 
transfer jurisdiction to this country from any colony in which 
an Act might be passed vesting lands in the Crown for the 
benefit of the colony, and upon that ground I allow the de- 
murrer : (dismissing other questions) I prefer to rest upon 
the higher ground, that this land cannot be withdrawn from 
the control of the Canadian Legislature and brought withip 
the jurisdiction of this Court merely on the technical argu- 
ment that the Queen in whom it is vested, for Canadian 
purposes, is present in this country." 

The circumstances of the above case were, no doubt, ex- The 
ceptional, and such as would make an English Court reluc- ducussed. 
tant to interfere; and possibly, therefore, the foregoing 
decision might be considered inapplicable to a case in which 
the Crown was in possession, free from any trust or condi- 
tion. It may be worth while then to consider whether in the 
latter case any relief could be obtained. 

A suppliant seeking such relief would have to ask the 
Court to act either " in personam," that is, to direct the 
Sovereign to put him in possession, or " in rem " — that is, to 
put him in possession by its officers, and in either case he 
would have difficulties to encounter. 

Before asking the Court to act " in personam " he would 
have to satisfy himself that a petition of right lies for such a 
decree, for which it would be very difficult, if not impossible, 
to obtain a precedent, and also that the Court can issue man- 
datory orders of such a nature to the Crown. Before asking 
them to act "in rem," that the fact of the proceedings 
being by petition of right is sufficient to make the Court 
depart from its established practice of not giving judgments 
" in rem " with regard to property outside the jurisdiction of 
their Courts (e). 

(c) Fenn v. Lm-d Baltimore, 1 W. & T. L. C. 1047 (Edit. 1886). 
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Whether the fact that the Crown was quasi defendant 
wonld in itself be sufficient it is difficult to say. But suits 
between subjects and suits between the Crown and a subject 
certainly differ in many points, and it may be that the 
reasons which in the former case are sufficient to deter the 
Court from interfering might not be so in the latter. 

For instance, the refusal of the Court to give a judgment 
" in rem" with regard to land out of the jurisdiction in suits 
between subjects seems chiefly based on the consideration 
that a judgment, if obtained, could not be enforced, since a 
writ of possession, which is the only means of enforcing it, is 
not current outside the limits of the country in which the 
Court is situate (/). But where the Crown is respondent to a 
petition of right for lands and the suppliant succeeds, no 
such writ is required to put him in possession ; but he is 
entitled to a judgment of ouster le main (^), the effect of 
which judgment is instantly to put the Crown out of posses- 
sion, and " thereupon the party for whom judgment is given 
may enter forthwith into the lands and shall be said no in- 
truder. And the reason of it is because the judgment tyeth 
not the king to the delivery of the possession, but only to 
leave his hands of the possession " (h). It is true that if any 
official or patentee of the Crown is in possession, the suppli- 
ant, it seems, is entitled in addition to a writ of amoveas manus 
against such official or patentee to put him out of posses- 
sion ; but the Crown is out of possession as soon as judgment 
is given, "not forcinge whether anye of these writtes be 
awarded or not " (i). 
(2) Where Such is the Suppliant's position where his claim is for 
land out of the jurisdiction of the English Courts, and having 

no remedy in the country where the land is situated, he has 

* 

(/) Broom's Maxims, p. 94 (ed. 1884). 

(g) Staunford's Prerog. cap. xxiv., fol. 77 b. 

(h) Ibid. 78 a. (0 Ibid. 
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to sue his petition in England, and his position is the same 
where he is proceeding under similar circumstances for 
chattels. If his claim is on a contract he will in addition 
have to shew that the contract is one of which the English 
people, and not the colony, have obtained the benefit, and 
that he is not saddling the English revenue with a liabiUty 
incurred in respect of one of its dependencies (A). 

But though the Crown may object to the jurisdiction it 
may waive such objection, and proceed to a hearing on the 
merits. This appears from a case which came before the 
Exchequer Chamber upon error from the Queen's Bench 
upon a judgment upon demurrer in a petition of right (Z). 
There the petitioner, who was described as an Irish spirit 
grocer, sought to recover back from the Crown by petition 
of right presented in England an excess of duty which had 
been charged him for a spirit license by an officer of Excise 
in Ireland, and which had been paid by him under protest. 
The petition was signed by the suppliant in person, and an 
address in London was appended. In the course of the 
argument Earle, C. J., inquired whether the case could not 
have been raised in Ireland, upon which the Attorney- 
General replied that the Crown had thought it better not to 
object to the petition, but to meet the case upon the merits, 
and the Court thereupon gave judgment without considering 
whether the suppliant's claim could be the subject of a 
petition of right in England. 

And a similar objection was raised, but not decided, in 
a subsequent case upon a contract made in a colony (m). 

(h) FHth V. Reg., L. R. 7 Ex. 365 ; 41 L. J. Ex. 171 ; 26 L. T. 774; 
21 W. R. 19. 

(0 Reg. V. Dickson, 11 W. R. 919 (1863, May 11, at which date the 
Irish Petition of Right Act had not been passed). 

(m) RylandY. The Queen, Times Newspaper, 1883, Dec. 8; and see 
Burke v. Reg., infra, p. 93. 
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CHAPTER VIL 

EoB WHAT A Petition op Right will not lie. 

The object of this chapter is to draw attention to a certain 

class of cases in which it has been held that a petition of 

right will not lie. 

The injury In the first placc a petition of right cannot be maintained 

™kgai * ^^^ ^^y *^* ^^ ^'^ Crown or its agents which does not amount 

injury." ^ g^ legal injury to the person to whom the act is done ; 

for any act, that is to say, for which, if done by one subject 

to another, no action could have been maintained. 

Obvious and reasonable as this doctrine seems, the oppo- 
site view used not long since to be maintained. It seems to 
have been thought that it was sufficient if the suppliant's 
claim against the Crown was founded on "justice," if, that 
is to say, he could shew that he had what is popularly called 
a moral claim upon the gratitude or benevolence of the 
Crown, or that he laboured under some hardship which the 
existing laws were inadequate to remove, 
Mr. This latter view, which subsequent decisions have shewn 

Uwory * to be erroneous, found a very strenuous advocate in Mr. 
Anstey, who, in his " Letter to Lord Cottenham as to the Law 
and Practice upon Petition of Right " (a), defines a petition 
of right to be " a suit of the subject to the Sovereign in 
• every case where there is a failure of the necessary juris- 
diction in all inferior Courts for doing him justice ; " and 
the criterion which he proposes to establish for enabling 

(a) London, 1845. 



one. 
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any one to judge whether in any particular case a petition 
of right will lie is " the justice of the case stated by the 
suppliant." But how this is to be decided without any 
reference to the law of the land it is difficult to see. 

The origin of this misconception of the nature of a peti- * mistaken 
tion of right is not very difficult to trace. Any one who 
looks, as the author of the foregoing letter had looked, at 
the Bolls of Parliament in which the earliest applications to 
the Crown by petitions are to be found, cannot fail to be 
struck with the fact that in a large number of cases appli- 
cations are made to the benevolence of the Crown where 
the suppliant has no legal claim upon the Sovereign ; that 
cases such as CadelFs (6), in which the suppliant prays for 
a reward because he has lost his brother and cousin in the 
wars in Ireland, are by no means infrequent. 

The fallacy lies in supposing that all the applications 
recorded in the Bolls of Parliament must be petitions of 
right ; in not recognising that therein are recorded all 
petitions, be they of grace or right, as we should now call 
them ; that at the time when those records were compiled, 
petition of right, as we now understand it, did not in all 
probability exist at all; and that a spontaneous act of 
generosity done by a king upwards of 600 years ago cannot 
be made the measure of what can be legally extracted from 
his successors. 

It is needless, however, to follow this line of argument 
further, for whatever may have once been the authority 
of such a proposition, it is now too well settled that no relief 
can be expected from the Crown in such cases. Such a 
theory is, perhaps, best answered in the words of the late 
Justice Maule, who, when the late Sergeant Manning sug- 
gested in the Baron de Bode's Case that the proceeding 
by petition of right did not render it necessary for the 

(6) Ryley's * Placita Parliamentaria,' p. 414. 

E 2 
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suppliant to shew a legal right, and that it was sufficient for 
him to shew that his claim was founded on justice, replied (c) 
"that neither the Queen's Bench or any other Court of 
law administered justice in general, and that if the suppli- 
ant's claim was not cognisable by the Queen's Bench as a 
claim in law it might be that the Court had no power to 
give any judgment at all." 
The true A further answer may be found in the words of the Court 
given^in of Quoou's Bouch in the case of Feather v. The Queen (d). 
^he^Queen " ^* niust be bomo in mind,** they said, " that a petition of 
right, unlike a petition addressed to the grace and favour of 
the Sovereign, is founded on a violation of some right in 
respect of which, but for the immunity from all process 
with which the law surrounds the person of the Sovereign, 
a suit at law or equity could be maintained. The petition, 
therefore, must shew upon the face of it some ground of 
complaint which, but for the inability of the subject to sue 
the Sovereign, might be made the subject of judicial pro- 
cedure." 
The subject It must uot be inferred, however, from the foregoing 
bypetition words that ovory violation of right or legal injury for which 
for all legal g^j^ action would lie by one subject against another can, if 

injuries. . . 

committed by the Crown or its agents against a subject, be 
the foundation of a petition of right ; and that the rights 
and remedies which a subject has against the Crown by 
petition are co-extensive with those which he has against 
his fellow-subjects by action. Such an inference would, as 
we shall see hereafter, be entirely erroneous. In the first 
place it would be wrong to make the rights and remedies 
which exist between subjects the measure of those which 
exist between subjects and the Crown, since historically 
they are unconnected and have been developed on entirely 

(c) 13 Q. B. at p. 387, note. 

\d) 6 B. & S. 294 ; 35 L. J. Q. B. 200 ; 12 L. T. 114. 
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different principles ; and in the second place there are some 
acts which are legal injuries when done by a subject, but 
are not so when done by the Crown. One subject, for 
instance, can sue another for an assault, but he has no remedy 
in such a case by petition of right against the Crown, 

Still, it may help us to understand the position of the 
subject towards the Crown if we take the legal injuries 
which fellow-subjects are capable of inflicting upon one 
another, and at once eliminate therefrom such as are inap- 
plicable where the Crown is the defendant ; and this is the 
method which we propose now to adopt. 

All the legal injuries which one subject can inflict upon Division 
another are contained in two classiBs, they are either breaches Luries. 
of contract or torts. We do not propose to give here any 
definition of a tort or a list of the legal injuries which have 
been determined to be such, these the reader will find in the 
text-books upon the subject. The purpose for which this 
division of injuries has been given is to enable us to point 
out that no petition of right can be maintained against the 
Crown for any act of its own or its agents done to a subject 
which, had the same been done by one subject to another, 
would have been a tort for which an action could have been 
maintained, or to put the same thing in shorter but less 
accurate language — less accurate because, as we shall see, 
the Crown is incapable of committing a tort personally or cannot sue 
by its agents — no petition can be maintained against the for a tort. 
Crown for a tort. 

The grounds of this doctrine are as follows : — It is a maxim 
of the English law that the king can do no wrong, and this 
principle applies not only to his own personal acts, but also 
to those which are done by his servants or agents by his 
express or implied command. The consequence of this is. The reason 
that as the king can do no tort the suppliant can never ^^ ^* 
maintain a petition of right against the Crown, where he 
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grounds his title to relief upon the invasion of some right 

which he possesses by a wrongful act of the Crown or its 

servants which amounts to a tort. 

There is ample authority for this proposition, although 

no instance can be found in the books of any such claim 

until quite recently. 
Autho- The first occasion upon which this question seems to have 

Canterbury arisen was in the case of Yiscownt Canterbury v. The Queen 

y. Beg. (ig43^ ^^y 

The circumstances which gave rise to this question were 
as follows : — 

Viscount Canterbury was speaker of the House of Com- 
mons, and as such had rooms in the old palace of Westminster 
assigned to him as a dwelling-house by the king. In another 
room in the palace the old Exchequer tallies were kept, 
and these had become so numerous that an order was given 
to certain persons to bum them. This order was given by 
the Commissioners of Woods and Forests, and was so negli- 
gently carried out that the suppliant's house, containing 
£10,000 worth of pictures, plate, and furniture, was burnt 
down in the process. This sum the petitioner sought to 
recover from the Crown. 

To this petition the Attorney-General demurred, and 
upon the argument the question was raised whether, assum- 
ing the persons whose negligence caused the fire were the 
servants of the Crown, the Sovereign could be made liable. 

Lord Lyndhurst, the Chancellor, in giving judgment, 
said: ** There is a difficulty in the way of the petitioner 
which struck me at the very commencement of the argu- 
ment, and to which I have not heard a sufficient answer. 
It is admitted that for the personal negligence of the 
Sovereign neither this nor any other proceeding can be 
maintained. On what ground then can it be supported for 

(c) 12 L. J. Ch. 281 ; 1 Phillips, 306 ; 7 Jur. 224. 
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the acts of the agent or servant ? If the master or employer 
is answerable on the principle * qui facit per alium facit per 
se/ this would not apply to the Sovereign, who cannot be 
required to answer for his own personal acts. If it be that 
the master is answerable for the negligence of his servant, 
because it may be considered to have arisen from his mis- 
conduct or negligence in selecting or retaining a careless 
servant, that principle cannot apply to the Sovereign in 
whom negligence or misconduct cannot be imputed; and 
for which if they occur in fact the law affords no remedy. 
Cases have arisen of damage done by the negligent manage- 
ment of ships of war. It has been held that where an act is 
done by one of the crew without the participation of the 
commander the latter is not responsible. But if the prin- 
ciple which is now contended for be correct, the negligence 
of a seaman in the service of the Crown would raise a 
liability in the Crown to make good the damage, and 
which might be enforced by a petition of right. Though 
several cases of this nature have happened at different 
periods, it seems never to have occurred to the persons in- 
jured or their advisers that redress could be obtained by 
means of petition of right. It would require, I think, some 
very precise and distinct authority to establish such a 
liability, and in the absence of any such authority I can- 
not venture for the first time to lay down a rule which it is 
obvious would lead to such extensive consequences." 

The Aext occasion upon which this question seems to have 
come under the notice of the Courts was in the year 1864, 
when the case of ToUn v. The Queen (/) was heard. T6b%n v. 

In that case a ship belonging to the suppliants was 
wrongfully seized and destroyed by an officer commanding 
one of her Majesty's ships assuming to act under the autho- 

(/) 33 L. J. C. P. 199 ; 16 C. B. (N.S.) 310 ; 10 Jur. (N.S.) 1029 ; 
10 L. T. 762 ; 12 W. B. 838. 
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rity of her Majesty for the suppression of the slave trade, 
and the suppliants sought to recover damages for this 
wrongful act. 

The Court of Common Fleas, consisting of Erie, C.J., 
and Williams, Willes and Keating, J J., were all of opinion 
that the petition did not shew a complaint in respect of 
which a petition of right could be maintained against the 
Crown upon three grounds, the last of which was that a 
petition of right could not be maintained to recover un- 
liquidated damages for a trespass. 

Upon this point they said : " The complaint is of a wrong 
done in destroying a ship, and the claim is for damages 
the same as might have been awarded if, instead of a petition 
of right, an action of trespass had been brought against the 
trespassers. For the purpose of shewing that a petition of 
right cannot be maintained for this complaint, we purpose 
to refer first to the principle that the Sovereign cannot be 
guilty of a wrong, and so cannot be made liable to pay 
damages for a wrong of which he cannot be guilty, and then 
to the authorities which shew where a petition of right will 
lie. 

" The maxim that * the king can do no wrong ' is true, in 
the sense that he is not liable to be sued civilly or criminally 
for a supposed wrong ; that which the Sovereign does per- 
sonally the law presumes will not be wrong ; that which the 
Sovereign does by command to his servants cannot be a 
wrong in the Sovereign, because if the command be unlaw- 
ful it is in law no command, and the servant is responsible 
for the unlawful act in the same way as if there had been no 
command. Lord Hale says : ^ The law presumes the king 
will do no wrong, neither indeed can do any wrong ; and, 
therefore, if the king command an unlawful act to be done 
the offence of the instrument is not thereby indemnified. 
But though the king is not under the coercive power of the 
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law, in many cases his comfnands are under the directive 
power of the law, which consequently makes the act itself 
invalid if unlawful, and so renders the instrument of the 
execution thereof obnoxious to the punishment of the law.' 
Lord Coke also says to the same effect, in commenting on 
prseceptum Eegis in the statute Westminster, 2 (2 Inst. 
186) : * The king being a body politic cannot command 
but by matter of record, for Eex praecipit and Lex prae- 
cipit are all one, for the king must command by matter of 
record according to law ; ' and he adds, * Markham said to 
King Edward IV., that the king could not arrest any man 
for suspicion of felony as any o| his subjects might, because 
if the king did wrong the party could not have his action. 
If the king command me to arrest and I do arrest, he shall 
have his action of false imprisonment against me, albeit he 
was in the king's presence ; ' and he adds that Bracton says> 
* Nihil aliud Eex potest quam quod de jure potest.' To 
the same effect is 3 Black. Comm. 246 : * The king can do 
no wrong, which ancient and fundamental maxim is not to be 
understood as if everything transacted by the Government 
was, of course, just and lawful, but means only two things : 
first, whatever is exceptionable in the conduct of public affairs 
is not to be imputed to the king, nor is he answerable for it 
personally to his people — ^for this doctrine would destroy 
the constitutional independence of the Crown ; and secondly, 
that the prerogative of the Crown extends not to do any 
injury.' This maxim has been constantly recognized, the 
notion of making the king responsible in damages leading 
to consequences that are clearly inconsistent with the duty 
of the Sovereign." 

The Court then proceeded to review the authorities, and 
came to the conclusion that no precedent had been produced 
in which a claim for unliquidated damages founded upon 
a wrong had been maintained against the Crown. 
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Feather In the following year was decided the case of Feather v. 

^- ^'^' The Quern (g). 

There the suppliant brought a petition of right claiming 
damages for an alleged infringement by the Lords of the 
Admiralty of a patent granted to him by the Crown. 

To this the Crown demurred, and the demurrer was upheld 
upon two grounds. 

First, because an ordinary grant of letters patent did not 
prevent the Crown from using the invention ; and secondly, 
and this is the point most material to the present purpose, 
supposing the law were otherwise the patentee would have 
no remedy by petition against the Crown, as the act would 
amount to a wrong. 

In giving judgment the Court of Queen's Bench, consist- 
ing of Cockburn, C. J., Crompton, Blackburn, and Mellor, J J., 
said as follows : — 

" No case has been adduced in which a petition of right 
has been brought in respect of a wrong properly so called 
by the Crown. And not only is there no such prece- 
dent, but if the matter is considered as to principle^ it 
becomes apparent that the proceeding by petition of right 
cannot be resorted to by the subject in such a case against 
the Crown. The maxim that * the king can do no wrong * 
applies to personal as well as political wrongs, and not only 
to wrongs done personally by the Sovereign (if such a thing 
could be supposed possible), but to injuries done by one 
subject to another by authority of the Sovereign. For from 
the maxim that the king can do no wrong it follows, as a 
necessary consequence, that the king cannot allow wrong to 
be done ; for to authorize a wrong to be done is to do a wrong ; 
and as the wrongful act done becomes in law the act of those 
who authorize it to be done, it follows that the petition of right 
which complains of a tortious or wrongful act by the Crown 

(g) 6 B. & S. 257 ; 35 L. J. Q. B. 200 ; 12 L. T. 114. 
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or by seryants of the Crown discloses no right to redress, for 
as in law no such wrong can be done no such right can 
arise, and the petition which rests on such a foundation falls 
at once to the ground. As the infringement of the patent 
right constitutes a tort or wrong in the proper sense of the 
term, and no wrongful act can be alleged against the Crown, 
our opinion is that even if our decision upon the first point 
were in favour of the suppliant, a petition of right to the 
Crown is not open to him as a means of redress." 

The principle here established has recently been followed The above 
by the Canadian Courts. The first occasion was in the case obtains in 
of the Quern v. McFarlane (1882) {h). There the suppliants ^^^*; 
sought to recover damages for losses sustained by them McFarlane. 
through the breaking of a boom in the Ottawa river, situate 
below certain timber slides, the property of her Majesty, at 
or near to Amprior, by means of which several logs of the 
suppliants' were wholly lost, and the suppliants put to trouble 
and expense in recovering others — all, as alleged, through 
the improper and negligent conduct of John Harvey, a 
servant of her Majesty, who then was and for some years 
before had been slide master at that place, duly appointed 
by the Government under the provisions of 31 Vict. c. 12, 
8. 28 (Canadian). 

To this petition the Attorney-General demurred on 
behalf of her Majesty, on the ground that the Crown was 
neither liable for its own or its servants' negligence. 

In giving judgment, the Court (Eitchie, C.J., Strong, 
Gwynne, Henry, Taschereau, JJ.) were all of opinion that a 
petition founded upon a wrong could not be sustained, and 
with one exception decided for the Crown upon that ground. 
Henry, J., however, saw evidence of a contract between the 
petitioner and the Crown of which there had been a breach 
by the latter, and on that ground decided for the petitioner. 

(h) 7 Supreme Court of Canada Reports, 216. 
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Ritchie, 0. J., said : — " The claim set forth in the petition 
is a tort pure and simple, and it is clear beyond all dispute 
that a petition of right in respect of a wrong in the legal 
sense of the word shews no title to legal redress against the 
Sovereign. In contemplation of law the Sovereign can do 
no wrong, and is not liable for the consequences of her own 
personal negligence, so she cannot be made answerable for 
the tortious acts of her servants. The doctrine of * respon- 
dent superior ' has no application to the Crown, it being a 
rule of the Common Law that the Crown cannot be prejudiced 
by the wrongful act of any of its officers, for as it has been 
said long ago, no laches can be imputed to the Sovereign, 
nor is there any reason that the king should suffer by the 
negligence of his officers or by their compacts or combina- 
tions with the opposite party." 
Queen v. This was followed by the case of the Qvsen v. MeLeod (i). 

There the suppliant brought his petition to recover 
damages for personal injuries sustained by him as a passen- 
ger upon a railway in Canada, the property of her Majesty, 
but under the control and management of the Minister of 
Railways and Canals of Canada under a Canadian statute, in 
consequence of the gross negligence of the management. 

It was proved that the suppliant took a ticket and sus- 
tained the injuries complained of by reason of gross negli- 
gence in the management, but he was not held to be entitled 
to recover, upon the principle that the Crown is not liable 
for the torts of itself or its servants. 

The contention that was raised on behalf of the suppliant, 
that the taking of a ticket constituted a contract between 
the suppliant and the Crown, for the breach of which he was 
entitled to recover, was also negatived by the majority of 
the Court, who considered it as rather in the nature of a 
toll, the acceptance of which by the Crown did not impose 

(i) 8 Supreme Court of Canada Reports, 216. 
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any contractual relations between the payer and the re- 
cipients. 

It may not be uninteresting to notice here that when And also in 
the United States recognised, in 1855, the principle of the ^^^^^^' 
liability of the State to be sued by subjects, and constituted 
the Court of Claims for the hearing and determining of 
such actions, the jurisdiction of this Court was by the 
statute which created it (10 U. S. Statutes at Large, 612, ch. 
122) expressly limited " to claims founded upon any law of 
Congress, or upon any regulation of an executive department, 
or upon any contract, express or implied, with the Govern- 
ment of the United States," and that these words have been 
judicially held "to exclude by the strongest implication 
demands against the Government founded on torts" (per 
curiam Oibbons v. United States, 8 Wallace 269, at page 275), <^*^^ 

/ y. U. 8, 

and that for reasons very similar to those adduced above in 
support of the maxim that " the king can do no wrong." 
The most recent case in which this principle has been 
affirmed seems to be Langford v. United States (h), Langford 

There under a claim that they belonged to the Govern- 
ment, an officer seized for the use of the Government 
buildings owned by a private citizen, and the owner sought 
to recover against the State for use and occupation. 

He argued that as the State could do no wrong, the 
entry and occupation by the officer could not be regarded 
as a trespass, but as under an implied contract to pay. 

The Court held that the act complained of was an " un- 
equivocal tort," and that the State were consequently not 
liable. 

They said, " The jurisdiction of the Court of Claims has 
received frequent additions, but the principle originally 
adopted of limiting its general jurisdiction to cases of con- 
tract remains. There can be no reasonable doubt that this 
(Aj) 11 Otto 341 : cited also as 101 U. S. Rep. 341. 
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limitation to cases of contract, express or implied, was 
established in reference to the distinction between actions 
arising out of contracts as distinguished from those founded 
on torts, which is inherent in the essential nature of judicial 
remedies under all systems, and especially under the 
system of the Common Law. The reason for this restric- 
tion is very obvious on a moment's reflection. While 
Congress might be willing to subject the Government to 
the judicial enforcement of valid contracts, which could 
only be valid as against the United States, when made by 
some officer of the Goverment acting under that authority, 
with power vested in him to make such contracts or to do 
acts which implied them, the very essence of a tort is, that 
it is an unlawful act done in violation of the legal rights of 
some one. For such acts, however high the position of the 
officer or agent of the Government who did or commanded 
them, Congress did not intend to subject the Government 
to the results of a suit in that Court* This policy is 
founded in wisdom, and is clearly expressed in the Act 
defining the jurisdiction of the Court, and it would ill 
become us to fritter away the distinction between actions 
ex delicto and actions ex eontraetUy which is well understood 
in our system of jurisprudence, and thereby subject the 
Government to payment of damages for all wrongs com- 
mitted by its officers or agents under a mistaken zeal or 
actuated by less worthy motives." 

The conclusions, then, at which we arrive are as follows : 
first, that the injury upon which the suppliant bases his 
claim must be a legal one, and secondly, that it must not 
be in the nature of a tort. 

It must not, however, be supposed that because in the 
foregoing chapter we have shewn the remedy by petition of 
right to be inapplicable to only one class of legal injuries, 
viz., torts, that it is therefore applicable to all the remaining 



FOR WHAT A PETITION OF RIGHT WILL NOT LIE. 63 

ones, as such a conclusion would be entirely erroneous. It 
cannot be too constantly borne in mind that the rights 
which the subject has against the Crown are entirely diflfer- 
ent to and independent of those which he has against The true 
his fellow-subjects ; and further, that the test by which it whether 
can be decided whether any particular claim of a subject's *ij^****®* 
against the Crown can be maintained is not its legal 
sufficiency considered as a claim against a subject, but the 
foundation in precedent which it has considered as a claim 
against the Crown. 

In the next chapter will be found enumerated the diflfer- 
ent instances so founded upon precedent in which the sup- 
pliant has been held to be entitled to proceed by petition 
of right. 
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CHAPTER VIII. 

An Enumeration op the Cases in which Petition op 
Right lies — the Authorities upon the subject 
considered. 

What In this chapter will be briefly stated the various cases in 

authorities ,., .. a.i i .., . i 

cited. which a petition of right can be maintained against the 
Crown under the Petitions of Right Act, 1860, and those for 
the restitution of property will be specially considered, for 
which purpose all the cases which have been decided both 
before and after the passing of the Act will be brought 
under review (a). 

The expression " all the cases " possibly requires some 
limitation. 
Pariia- Petitions of right are to be found, as we have seen, on the 

petitions RoUs of Parliament for the reign of Edward II. (6), and as 
^°^' ® • many instances might have been taken from the Rolls of 
that and successive reigns to illustrate the present branch 
of the subject, the omission of them needs some ex- 
planation. 

This omission may be justified on the following grounds : 
in the first place, however valuable such extracts might have 
been to prove the bare existence of " petitions of right " at 
that period, they would have been quite useless as authori- 

(a) As the Petitions of Right JLct, 1860, did not alter the law, but 
only the practice, every decision before the Act is still an authority ; 
ToUn V. Reg. 33 L. J. (C.P.) 206 ; 16 C. B. (N.S.) 310 ; 10 L. T. 762 ; 
12 W. R. 838 ; 10 Jur. (N.S.) 1029. 

(h) See cases collected, ante, p. H, note 2. 
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ties to shew what could be recovered upon them; because The reason 
no record of the proceedings subsequent to the answer to omiMion. 
the petition having been preserved upon the Rolls^ there is 
no record of the judgment delivered. All that is to be found 
is the petition and answer; whether thereupon the king or 
the subject recovered there is no means of knowing. In 
the second place, although by the light of subsequent know^ 
ledge it is possible to be satisfied that the petitions re* 
corded in the Eolls of Parliament are the ancient counter- 
parts of the modern petition of right, yet it is not so easy 
to get rid of the impression that a petition of right then 
and now are two slightly dififerent things, the former being 
as it were but the germ of the latter, and that therefore any 
argument from the one to the other may be fallacious. 

For these reasons it has been thought best throughout 
this work not to carry the search for precedents higher than 
the decisions by courts of law upon petitions of right to be 
found originally in the Year Books and then digested in 
the old Abridgments, such as Fitzherbert's and Broke's. 

The cases are usually cited in the words of the Digest, 
but it must not be supposed from this that the original 
reports have not been consulted ; on the contrary, the two 
have been carefully compared, and it has generally been 
found that no very useful addition could be made to the 
note of the case given in the Digest. 

Lastly, a word must be said as to the continuity in the Discon- 
line of cases upon petition of right from the earliest to the the line of 
present time. No one who reads the following pages can JJ^j^g®' 
help being struck by the fact that there is a very consider- 
able gap in the series of decisions^ and that, roughly speak- . 
ing, there appear to be no cases upon petition of right from 
about the year 1550 to the year 1800. 

The reason why this should be so is not very easy to find, 
but the following explanation may be suggested. In the 

Y 
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first place it should be remembered that the largest pro- 
portion of the lands and property which came to the hands 
of the Crown came through the working of the feudal 
system and the fines, forfeitures, and escheats occasioned 
thereby ; and that originally petition of right was the only 
means by which this could be recovered. This accounts 
for the large amount of business at first transacted thereon, 
while the decline in it arose from the following causes. 
In the reign of Edward the 8rd, to avoid the delay and 
cost attendant upon petition, two other remedies were in- 
troduced for the same purpose, viz., ^^ traverse of office " and 
" monstrans de droit," into which channels a great deal of 
the business which had formerly been done upon petition 
was diverted* Comparatively little then remained, and this 
was put an end to by the abolition of the feudal tenures in 
the reign of Charles II. 

This being so, it is at first difficult to see why petition of 
right should have ever been revived. The revival seems to 
have come about as follows. It was not due to any new 
necessity for a method of recovering land, but rather for 
some means by which contracts entered into by Crown agents 
for the supply of the public service could be enforced, in 
proof of which the fact that all the earliest cases upon the 
revival were to enforce contracts and not to recover land may 
be adduced. 

Whether this new use of petition of right was and is 

justifiable is a matter which will hereafter be considered ; 

meanwhile an attempt will be made to classify the cases 

themselves. 

ciassifica- Thcse cascs then may be divided into four classes, namely : 

autho- (1) claims for the restitution of property wrongfully taken 

rities. ^^^ detained by the Crown ; (2) claims arising out of some 

contract made between the Crown and a subject ; (3) those 

in which certain equitable claims have been sought to be 
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enforced against the Crown ; and (4) lastly, those in which 
certain claims made enforceable by this means by statute 
were prosecuted. 

Sach of these classes will be the subject of special con-* 
sideration, but before proceeding therewith it is necessary 
to make a general statement with regard to all of them. 
This is that these cases have been classified so as to include 
every instance in which a subject has up to the present 
time rightly or wrongly succeeded upon a petition of right — 
every decision, that is to say, which has been given in the 
suppliant's favour has been included. Some of these de- 
cisions are possibly open to question, but it has been 
thought better to include them for what they are worth, 
than give a narrower classification by which they might 
have to be omitted. Care, however, will be taken to point 
out in what particulars those judgments seem open to 
observation. 

Petitions of right for the restitution of property will be 
now specially considered. 



F 2 
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CHAPTER IX. 

Op Petition of Right to obtain Restitution op 

Specific Property. 

ofpeti- In the following chapter will be considered the cases in 
restftution which a subject can proceed by petition of right against 
of property ^^q Crown for the restitution of property, and the authorities 

generally, ^ r r j ' 

by which a proceeding may be supported. 

These cases have been put first because they can shew 
the longest and best title. Long before the subject sought 
to enforce equitable, statutory or contractual claims against 
the Crown, his right to the restitution of property by this 
means was established, this right haying been at first con- 
fined to the recovery of realty and afterwards extended to 
chattels. Petitions for this purpose can be traced from the 
Rolls of Parliament of the reign of Edward II. to the present 
day, and there is very good reason for believing that they 
were until quite recently the only ones known to the law. 
Thus neither Fitzherbert's nor Broke's Abridgment (a) con- 
tain, under the title Petition, a single case which is not for 
the restitution of property, and the definition of petition 
given by Staunford is equally conclusive, 
and the The authorities amongst text writers by which the state- 

by whVciT* nient that land and goods may be recovered by this means 
they can ^^^^ ^\^q Crown are as follows. 

oe sup- 



ported 



(a) Broke's Abridgment gives in all forty-four cases under the title 
" Petition," but none are for anything but the restitution of property. 
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Staunford (5), writing in the year 1573, says : " Peticion 
is all the remedy the subject hath when the king seizeth his 
lands or taketh away his goods from him, having no title by text- 
order of his laws so to do, in which case the subject for ^" *" 
his remedy is driven to sue unto his sovereign lord by way 
of petition only, for other remedy hath he none." Black- 
stone (c), Comyn {d)y and Chitty (e), concur in this statement 
of the law. 

Further authority for the same proposition is to be found 
in two passages from considered judgments of the Court of 
Common Pleas and Queen's Bench respectively, both sum- 
marizing the objects for which a petition of right will lie. 
The first is as follows : " The substance of the proceeding decisions, 
upon petition of right seems always to have been the trial ^ */* ^' 
of the right of the Crown to property or an interest in 
property which had been seized by the Crown, and if the 
subject succeeded the judgment only enabled him to recover 
possession of that specified property or the value thereof, if 
it had been converted to the king's use " (/). The second 
is somewhat more extensive : " We (i.e., the Court of Ftather 
Queen's Bench) concur with the Court of Common Pleas in ^* ^^* 

(h) Prerog. chap, xxii., Peticion, p. 73 a. It should be noticed that 
this passage contains a very characteristic statement of what the writer 
of it considered to be the true position of petition of right, viz., the 
ultimate right which the subject had against the Crown supposing the 
seizure, not being by the order of the law (i.e., by office), did not justify 
a traverse or a monstrans. He does not discuss the question whether, 
supposing a traverse or a monstrans are available, a petition is also avail- 
able, but assumes that where appropriate the former remedies will be 
always preferred to the latter ; and that it is only where they fail that 
the subject is " driven " to his petition. 

(c) Commentaries, book iii., p. 255 (ed. 1768). 

(d) Dig. tit. Praerog. D. 78. (e) Prasrog. p. 341. 

(/) ToUn V. The Queen, 16 C. B. (N.S.) 310, at p. 357 {per Erie, C.J , 
Williams, Willes, and Keating, JJ.), 33 L. J. (N.S.) C. P. 199, at p. 207 ; 
10 L. T. 761, at p. 765 ; 11 W. R. 838, at p. 842 ; 10 Jur. (N.S.) 1029, 
at p. 1033. 



70 PETITION OF RIGHT. 

thinking that the only cases in which the petition of right is 

open to the subject are where the land, or goods, or money 

of a subject have found their way into the possession of the 

Crown, and that the purpose of the petition is to obtain 

The various restitution (^)." Following upon this general statement of 

property the law it is proposed to divide the further consideration 

be^ie- ^^^ ^^ ^^® subject into two branches, first giving an enumeration 

covered of the different species of property which may be recovered, 

considered: * m. x y ^ 

and secondly some account of the kind of taking and de- 
barring by the Crown which will justify the subject in 
proceeding by this means. 

Property is usually divided and subdivided as follows : 
First, real property, consisting of corporeal and incorporeal 
hereditaments. Secondly, personal property, consisting of 
chattel interests in land, pure chattels, and moneys. And 
now having given these general authorities with regard to 
every species of property, we propose to consider each of 
these divisions in tu^, L ^ of real property. 

Beal Property. 

Realty (1) CorporecU Hereditaments. — It has been long settled that 
this species of property can be recovered from the Crown (A), 
and even after the introduction of the statutory remedies 
by traverse and monstrans, of which we have spoken, it was 
still considered that petition of right was the true and only 
way of recovering freeholds (t). The reported cases, however, 

(g) Feather v. Ihe Queen, 6 B. & S. 267, at p. 298 (per Cockbum, C. J., 
Crompton, Blackburn, and Mellor, JJ.), 35 L. J. (Q.B.) 200, at p. 208 ; 
12 L. T. 114, at p. 117. 

(h) Nota fuit louche que trayers de chose real ne fuit al comon ley, mes 
peticion ou monstrans de droit et contra de chattell ; T. B. 13 Ed. 4, 8 ; 
Bro. Abr., tit. Peticion, 30. 

(t) Nota per Babbington Justice in Pexchequer chamber si office soit 
trouve que intytle le roy al fee simple ou frank tenement le partie greeve 
naver travers mes peticion, quod nemo negavit ; Bro. Abr., tit. Peticion, 
32 ; Y. B. 8 Hen. 5 ; Staunford's Prerog. cap. xx., fol. 61 a. 
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in which this particular species of freehold property has been 
recovered are not so numerous as might have been expected, 
for the reasons mentioned in the last chapter. 

The reported cases are as follows : — 

A disseisor died seised, and in default of issue the land 
thereupon descended to the Crown ; the Crown entered, and 
the person who had been disseised brought petition of right 
against the Crown for the recovery thereof. Held, that he 
was entitled to succeed (h). 

Again, L S. was attainted for treason by Act of Parliament, 
and thereby condemned to forfeit to the Crown all the lands 
of which he was seised ; an office found that he was seised 
at the time of forfeiture of certain lands, which indeed were 
not his, but A/s. Held, that A. could recover from the 
Crown by petition (Z). 

The king being entitled in virtue of a collusive recovery, 
a stranger that hath good title may sue by petition for the 
recovery of his lands («i). 

Side by side with these cases may be considered the rules 
which Staunford gives {n) : ^^ Also it is a general rule that 
where a stranger that hath title cannot enter upon a common 
person, but is driven to his action, there he can have no 
remedy against the king but only by petition, as take the 
case to be« It is found by office the king's tenant in chief 
died seised, his heir within age where in deed the said tenant 
had nothing, but by disseisin done to me, and I suffered 
him to die seised, without any claim made ; in this case I am 

(k) Y. B. 9 Ed. 4, 61 ; Bro. Abr., tit. Pet. 15. " II fuit trouve pw office 
que le duke de E. morust seysys del manour de E. 0. que discende al roy 
et il entre et puis A sua al roy per petition, eo que il fut seisie del manor 
tanque per le dit Duke disseisie et proces continue tanque il avera 
restitution ; " Y. B. 24 Ed. 3, 65 ; Bro. Abr., tit. Pet. 13, 

(0 Y. B. 33 Hen. 8; Bro. Abr., tit. Pet. 35; Y. B. 3 Ed. 4, 24; Bro. 
Abr. tit. Pet. 27. 

(m) Staunford's Prerog. cap. xxii., fol. 74 a. 

(w) Prerog. cap. xxii., fol. 74 a. 
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driven to my petition. And so in all cases like where mine 
entry would be tolled if the lands were in the hands of a 
common person. Also whereas the king doth enter upon 
me, having no title by matter of record or .otherwise, and puts 
me out and detains the possession from me, then I cannot 
have it again by entry without suit ; I have then no remedy 
but only by petition." 

The only two modem cases upon this point are : Palk v. 
The Queen (o) and Chevrier v. The Queen {p), the former being 
an English, the latter a Canadian case. Both were unfortu- 
nately decided against the suppliant upon demurrer by the 
Crown — the latter upon grounds inapplicable to a,n English 
petition of right, while the proceedings upon the former 
have never been reported. 

Formerly the rule was that only lands in the same county 
could be sued for in one petition, as appears from the follow- 
ing note : — 

"Nota per touts les Justices d'ambideux Benches et 
lour opinion fuit q home ne poiet av petition de droit des 
terres in several counties mes solement des terres in un 
Count quia ceo est come un action real et ceo accidit in le 
petition de Arthur Baneth in TExcheque Chamber dont 
vide Dier foil. 133 notab'e " (y). 

Whether such a rule would hold good now it is impossible 
to say. 

The absence of modem authority under this head might 
induce a suspicion as to the extent to which the general 
statements opening this chapter might be supported, were 
there not abundant authority with regard to the remaining 
species of property which will be now considered. 

(o) See Appendix A, p. 5, ad fin* 

{p) Canada, 4 Supreme Court Reports, 1 (1881). 

{q) Benloe & BcUison, p. 46, case 84. 
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Incorporeal Hereditaments. 

A rent-charge has been held to be recoverable from the (2) incor- 
Crown by this means. . rent- 

Thus it was held that where a man had title to a rent- ^^*^g®^- 
charge issuing out of lands seized into the king's hand, in 
such a case, so long as the king's possession lasted, he might 
sue by petition and recover the rent (r), of which doctrine 
we have illustrations in the suit by petition of the Count of 
Kent for a rent-charge granted to his father by King 
Edward II. (s), and in certain dicta of the judges to a like 
effect in two cases decided in the reign of Edward IV. {t). 

In drawing the petition for the recovery of a rent-charge 
the following direction should be observed : " And if the 
party sueth to the Crown by petition for the said rent, he 
ought to shew in his petition that he hath demanded the 
rent, for if the possession had been in a common person he 
could not distrain before demand, nor by consequence have 
assize. And the rent, notwithstanding the possession of 
the Queen, is demandable and payable for to entitle the 
party unto petition against the Queen, and to distress 
against the subject when the possession of the Queen is re- 
moved " {u), 

(2.) There is also a case in which a corody, which is an allow- Corodies. 
ance in money or food payable by religious houses to the 
king their founder for the sustenance of his servants, was 
successfully discharged after suit by petition of right to 
the Crown (a?). 
(3.) At a very early date it seems also to have been de- Advow- 

(r) Y. B. 9 Hen. 4, 4 ; Bro. Abr., tit. Pet. 9. 
(8) Y. B. 21 Ed. 3, 47 ; Bro. Abr., tit. Pet. 11. 

(0 Y. B. 13 Ed. 4, 6 ; Bro. Abr., tit. Pet. 29 ; Y. B. 4 Ed. 4, 21 ; Bro. 
Abr., tit. Pet. 28. 
(w) See Wicks and Dennis Oasp^ Leonard, part i., 190, case 271. 
\x) Y. B. 6 Ed. 4, 118 ; Bro. Abr., tit. Pet. 26, 
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cided that an adwwson of which a subject had been deprived 
by the usurpation of the Crown could be recovered back by 
a petition of right in the nature of a Quare impedit. 

The following is apparently the earliest case upon the 
subject : — 

** S. C. sued a petition to the king, alleging that whereas 
M. P. was seized in fee of an acre of land in T., and of the 
advowson of The Church of T. appendant, and gave the 
land and the advowson with a warranty to the plaintiff in 
fee, and that the king by reason of his wardship of the heir 
of M. had presented W. of H. who was received and insti- 
tutedy and forasmuch as the heir has assets by descent, and 
that the plaintiff is ousted of his advowson without response 
which is clearly contrary to Magna Charta, Ac, therefore he 
sues his petition ; and the bill of petition was sent (bayle) 
into the Chancery commanding that right should be done 
(droit soil fait) y and there the other said that the land and 
advowson was in tail, to which the other pleaded in reply 
the warranty and the assets, whereupon it was prayed for the 
king that the pleadings might be stayed because of the 
heir's nonage, but non allocatur ; for this petition is in lieu 
of Quare impedit^ in which action, because of the effect that a 
lapse of six months has, and for reasons of that sort, age 
cannot be pleaded ; and also because the heir is not a party, 
but the king, whereupon he was called on to answer with- 
out pleading age. And note that before another plea was 
pleaded * Scire facias ' issued against the king's presentee 
' ad informandum dominum regem,' and afterwards because 
the king's presentee would not maintain that the heir had 
nothing by descent, the presentation was repelled qtiod 
nota "(y). 

In reading the above case it should be borne in mind 
that at the time it was decided, not only did the patron by 

(y) 43 Assize, plea. 21 ; Bro. Abr., tit. Pet. 18. 
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succeeding in Qtiasre impedity recover the very presentation 
in dispute, but, by such recovery, the seisin of the advowson 
also (z), so that an incorporeal freehold right was recovered. 

There are also other cases and dicta which distinctly 
recognise the same right (a). 

(4.) A seigniory (b) has also been recovered by this pro- Seigniories. 
cess. Thus a certain manor was seized into the king's hand 
as forfeit by reason of R. H.'s treason, whereupon the king 
gave it to one E. in fee to hold of him and his heirs 
(i,e., the king and his heirs), and E/s son and heir dying 
his sons within age, the king seized the wardship, and 
ousted E. D., whose free tenant E. H. was before the forfeiture. 
Held, that upon E. D. suing to the king by petition to be 
restored to the seigniory aforesaid he could recover (c). 

(5.) To this portion of the subject belong those peti- Gales. 
tions (d) which have been brought since the passing of the 
Petitions of Right Act in connection with grants of « gaies " 
in the Eorest of Dean. 

(z) 13 Ed. 1, c. 5, s. 2; Stephen's Blackstone, 8th ed., vol. ill., 
p. 429, seq, 

(a) Y. B. 8 Hen. 4, 21 ; Bro. Abr., tit. Pet. 44 ; Y. B. 2 Hen. 4, 17 ; 
Bro. Abr., tit. Pet. 5 ; Y. B. 10 Hen. 6, 15 ; Bro. Abr., tit. Pet. 36 ; Assize, 
10 Hen. 6, 15; Fitzherbert's Abridgment, tit. Pet. 7; Fitzherbert's 
Abridgment, tit. Assize, 40 and 75. 

(b) " Of such of the lands of a manor as the lord granted out in fee 
simple to his free tenants nothing remained to him but his seigniory or 
lordship. By the grant of an estate in fee simple he necessarily parted 
with the feudal possession. Thenceforth his interest accordingly became 
incorporeal in its nature. He had not reversion, but the grantee became 
his tenant did to him fealty and paid to him his rent service,, if any were 
agreed for. This simply being a free tenant in fee simple was called 
a seigniory " (Williams' Beal Property, 12th ed., 322). 

(c) Fitzherbert's Abr. tit. Pet., 19; Y. B., 46 Ed. 3; Staunford's 
Prerog., cap. xxii., fol. 75 a. 

(d) All that is meant by placing these cases in their present position 
is that in virtue of the subject matter which they were brought to 
recover they belong to this portion of the work. Whether the methods 
employed to recover, viz., by claiming a declaration in Chancery were 
correct, seems open to question : see Chapter on Petitions in Equity, in/ra. 
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A gale may be shortly described as a grant from the 
Crown in fee simple, subject to certain conditions, of tracts 
of coal or iron ore or stone lying under the forest paying 
only a royalty therefor (e). 

The nature and quality of the estate so acquired has 
been settled by statute (/) in the following words : " The 
grant of a gale of coal or iron or of a stone quarry shall be 
deemed to have conferred and shall confer on the galee, his 
heirs and assigns, a licence to work the mine, vein, or pit 
therein comprised, and such grant shall be deemed to have 
conferred on the grantee, his heirs and assigns, an interest 
in the nature of real estate." 

These words seem to constitute a gale an incorporeal 
hereditament. The first of these cases was that of James 
V. Ths Queen (^), decided by Vice-Chancellor Malins in 
1874. There the suppliants were the devisees upon trust of 
all the real and personal estate ef one. James Davis, a free 
miner of the Forest of Dean, who had died after making an 
application for, but before receiving a grant of a certain gale 
from the Crown, Under these circumstances the suppliants 
contended that the gale passed to them under the general 
devise above mentioned, and brought their petition praying 
" that by virtue of the application of the said James Davis 
the said James Davis was entitled to have the gale in 
question granted to him in priority to and to the exclusion 
of all other free miners of the said hundred, and that such 
gale ought accordingly to have been granted to him pre- 
vious to his decease : and that it might be declared that 
under the circumstances aforesaid the said gale ought now 
to be granted to the suppliants in right of the said James 
Davis, deceased, upon the trusts of his will : and that the 

(c) Laws of the Dean Forest Wood, 1878, p. 6. 

(/) 24 & 25 Vict. c. 40, s. 1. 

(3) L. 11. 17 Eq. 502; 43 L. J. Ch. 754 ; 30 L. T. 84; 22 W. R. 466. 
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same might accordingly be granted by the gaveller or 
deputy gaveller to the suppliants as such trustees as 
aforesaid." 

To this bill a demurrer was put in by the Attorney- 
General on the ground that it was not alleged by the 
petition that the suppliants were free miners: that the 
application made by J. Davis for the therein mentioned 
gale had hot conferred on the suppliants a title to any gale, 
and that the suppliants had not made any case entitling 
them to relief. 

This demurrer the Vice-Chancellor overruled with costs. 

Upon the action coming on for hearing in June, 1876, 
the point that a gale could not be granted to those who 
were not free miners was again taken before the Vice- 
Chancellor, but, notwithstanding this, an order was made 
in pursuance of the prayer of the petition that the gale 
should be granted to the suppliants. 

From this order the Crown appealed (A), and the appeal 
came on for hearing in March, 1877, with the result that 
the Court reversed the decision of the Vice-Chancellor 
both on the ground that not having obtained the grant of 
the gale it did not pass under the will of James Davis, and, 
secondly, because had he obtained it, it could not pass to 
his devisees, not being free miners. 

The other case was In re Brain (i), in which the facts were 
shortly as follows. The suppliants were the grantees of a 
certain gale from John Brain, who, in 1864, had obtained a 
grant of the same from the Crown upon certain conditions, 
one of which was the payment of a certain dead rent of 
£200 per annum. 

The suppliants having neither worked the gale nor for 

(h) James v. The Queen, L. R. 6 Ch. D. 153 ; 46 L. J. Ch. 516 ; 36 L. T. 
903 ; 25 W. R. 615. 

(0 L. R. 18 Eq. 389 ; 44 L. J. Ch. 103 ; 31 L. T. 17 ; 22 W. R. 867. 
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several years paid the aforesaid rent, the Crown, in ISTl, 
declared the gale forfeited, and expressed an intention of 
regaleing or regranting the same to one Gwilliam. On the 
14th June, 1872, on the day previous to the grant to 
Gwilliam, the suppliants tendered the rent in arrear, which 
however was not accepted by the representative of the 
Crown, who insisted that the suppliants had forfeited all 
right to the property, the subject of the gale, but at the 
same time postponed the grant to Gwilliam until the middle 
of the ensuing month. 

Under these circumstances the suppliants presented their 
petition to the Court praying ^^ a declaration that the for- 
feiture of the 17th of July, 1871, was illegal and of no 
effect : or if it should appear to the Court that the forfeiture 
was valid, then, upon payment' of all arrears of rent due in 
respect thereof, with interest thereon, the suppliants might 
be relieved from the effect of such forfeiture, and might be 
restored to the possession of the gale ; and that in the mean- 
time the representative of the Crown might be restrained 
by injunction from granting the gale to Gwilliam or any 
other person without the consent of the suppliants. 

The Court, however, held that there had been a legal 
forfeiture and a right of the Crown to re-enter, and that the 
arrears not having been tendered nor any proceedings 
taken within six months, it had no power to relieve 
against the forfeiture, and that therefore the petition must 
be dismissed with costs. 

Although each of the foregoing cases was decided against 
the suppliant upon the merits, yet as no objection was taken 
on behalf of the Crown to the suppliants' method of pro- 
ceeding, these cases amount to a sort of tacit admission that 
it was correct. 
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Personal Property. 

We have next to coasider Personalty. 

Chattel Interests in Land. — It has been decided that a (i) impure, 
tenant under a statute merchant can, if ousted by the 
Crown, recover his interest therefrom by petition of right (h), 
and also that a tenant for years can recover his term in like 
manner (I), and it has been stated generally that a petition 
of right can be sued for a chattel real in the same manner 
as for a freehold (m). 

There is, happily, more modern authority upon this point 
than is contained in the foregoing cases. 

Becently (1880) there has been a case before the Chan- 
cery Division of the High Court in which leaseholds have 
been recovered from the Crown ; the case referred to ia In 
re Oosman (n). 

In that case the suppliant was one of the next of kin of 
William Brownlie, and presented his petition on behalf of 
himself and the other next of kin under the following cir- 
cumstances. 

William Brownlie, who was possessed of numerous lease- 
hold houses and of other personal property of very con- 
siderable value, devised and bequeathed the same to trustees 
upon certain trusts, which were so doubtful that upon a 
suit being instituted it was decided that the residuary 
bequest was void, and that the leasehold property in default 
of there being next of kin of the testator, belonged to 

(k) 37 Lib. Ass., p. 11 ; Bro. Abr. tit. Pet., 17. The note of the report 
ending with these words : " Et hic vide que tenant per statute merchant 
que nad que chattell real poit aver peticion, sil soit touste et avera 
restitution et ideo videt mihi quod eadem lex est d'un termor." A 
statute merchant was a real security much in the nature of a mortgage. 

(0 Y. B. 9 Hen. 6, 2 ; Bro. Abr., tit. Pet. 2. 

(m) Y. B. 7 Hen. 7, 11 ; Bro. Abr., tit. Pet. 24. 

(n) L. R. 15 Ch. D. 67 ; 49 L. J. Ch. 590 ; 42 L. T. 804 ; 29 W. R. 14. 
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the Queen, and that possession should be delivered to such 
person as her Majesty should by warrant under sign manual 
appoint. In consequence of this decision by a warrant 
under her Majesty's sign manual dated the 18th of 
December, 1872, it was directed that the leasehold estate 
of which the testator died possessed should be assigned to 
John Gray, the solicitor to the Treasury, and by an inden- 
ture dated the 31st of May, 1873, between the trustees of 
the one part and John Gray of the other part, the said 
leasehold estate was assigned to John Gray as a trustee for 
her Majesty, 

A petition of right was presented by James Gosman on 
behalf of himself and others on the 2nd of December, 1873, 
by which the suppliant claimed to be one of the next of kin 
of the testator as being his second cousin once removed, 
and the suppliant prayed "that it might be ascertained 
under the direction of the Court who were then the next of 
kin of the testator, and, upon such next of kin being ascer- 
tained, that it might be declared that they were entitled to 
the leasehold estates of which the testator died possessed. 
And thereupon that her Majesty would be pleased to direct 
by a warrant under her sign manual that the said John 
Gray should reassign the said leasehold estates to the parties 
so found entitled thereto, and that he should account to the 
suppliant and other the next of kin of the testator for the 
several sums of money received by him in respect of the 
rents of the said leasehold prenrises prior to the 31st of 
May, 1873, and also the rents received since that date." 

Upon this petition of right coming on to be heard, an 
order was made by the Court on the 21st of February, 1878, 
for inquiries according to the prayer, and in pursuance of 
that decree the Chief Clerk found that the suppliant and 
certain other persons were the only next of kin of the tes- 
tator, William Brownlie, living at his death on the 14th of 
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February, 1864, being second cousins once removed ; and . 
to them the leaseholds were accordingly re-assigned (o). 

Where, however, property is recovered from the Crown a who takes 
further question may remain whether, upon a judgment for profil^"*^ 
restitution being given and the suppliant restored to pos- 
session, the Crown is accountable for the mesne profits 
received from the property during its possession. 

The law upon this subject seems to be as follows : " By The Com- 
the Common Law, although the seizure (by the Crown) was doctrinT 
not lawful, yet, for the mesne profits upon the livery or 
* ouster le main,' the party grieved was not restored to the 
mesne profits " (p). 

To remedy this inconvenience it was enacted by the 
statute articuli super chartas (q) : ** That from henceforth 
where the escheator or the sheriff shall seize other men's 
lands into the king's hands (where there is no cause of was modi- 
seizor), and after, when it is found no cause, the profits statute 
taken in the meantime have been still retained and not ^ ^9 * ' 
restored when the king hath removed his hand : the king 
will that if hereafter any lands be so seized and after it be 
removed out of his hands by reason that he hath no cause 
to seize nor to hold it, the issues shall be fully restored to 
him to whom the land ought to remain, and which hath 
sustained the damage." 

And by the statute '* de escheatoribus," commonly known 
as the Statute of Lincoln, it was further enacted in the fol- 
lowing year (29 Ed. 1) : " That where inquests taken by and 29 Ed. 
the king's escheators by any of the king's writs, purchased 
out of the Chancery, being returned, and it be found by 
such that nothing is holden of the king whereby the king 

(0) The further question which arose in this case as to the right of the 
suppliants to the restitution of certain cash with mesne profits and 
interest is considered later on in this work. 

(p) Coke, 2 Inst. 572. 

(q) 28 Ed. 1, c. 19. 

G 
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ought to have the custody of such lands and tenements by 
reason of the inquests taken by his escheators that imme. 
diately and without any delay the escheators shall be com- 
manded by the king's writ out of the Chancery, to put 
from their hands (manum suam amoveant) all the lands and 
tenements so taken into the king's possession ; and if they 
have taken any profits of such lands and tenements so taken 
into the king's hands by them from the time that such 
lands and tenements fell into the king's hands, they shall 
make full restitution to him or them for whom it was found 
by inquests taken by the same escheators that such lands 
ought to remain." ..." And as it is said before if it be 
found by inquests taken by the escheators and returned, that 
the custody of the same lands and tenements contained in 
the inquest and seized into the king's hands, ought not to 
remain imto the king, then the escheator shall be commanded 
^ forthwith to discharge his hands thereof, and to restore the 
issues wholly." 
Lord The fifth of the " ten points " which Coke says (r) " are to 

interpreta- be observod upon these statutes," is that "these statutes 
these* extend by equity to * ouster le main ' and * amoveas manus * 
statutes, xipon petitions, and * monstrans de droits ' not only in cases 
concerning wardship, but freehold and inheritance ;" {$) and, 
for this proposition, quotes 24 Ed. 3, 33 and 9 Ed. 4, 52 ; 
Eel way, 1 H. 8, 1 56 ; but, as the second of the ten points is, 
that " issues are intended rents and things leviable by the 
escheator, which may be restored though the escheator hath 
accoimted for them, and not paid; but the money being 
once in the king's coffers shall not be restored," the*statutes 

(r) 2 Inst. 572. 

(s) *' And where the letter (of this statute) goeth only to the cases 
where the King seizeth before ofl&ce, making no mention of an * ouster le 
main ' to be granted upon any petition traverse or monstrans de droit, * yet 
men by an equitie extend this statute both to the one and to the other, 
because the statute is beneficial" (Staunford's Prerog., cap. xxvi., fol. 82). 
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are not so beneficial to the subject as they appear at first 
sight, since, according to this interpretation, only such part 
of the issues and profits as have not been paid in at the 
receipt of Exchequer can be restored. 

And this interpretation of the statutes seems to be the Supported 
right one; thus. Lord Somers, inhis argument upon the someK in 
Bankers' Case, observes as follows (t) : " The judgments *Jj® ^^' 
given by the barons in these cases are not consistent with 
another known maxim : that when once money is paid into 
the receipt of the Exchequer no Court has any power over 
it, nor is there any legal method to fetch it back again ; 
although, in several cases, if it had not been actually paid 
into the receipt it might have been restored to the party. 
To this purpose nothing can be more strong than the 
common cases of reversals of outlawries and judgments ; 
where, though by the judgment of reversal the party is to 
be restored to all that he has lost, yet whatever has been 
actually brought into the receipt of the Exchequer is gone 
past redemption, and yet, when the judgment or outlawry 
is reversed, it is to all purposes as if it had never been. 
And these are cases of restitution which are most favoured 
in law and the relief extended as far as possible. In like 
manner when upon an oj£ce or inquisition a title is found 
for the king and the mesne profits are paid into the receipt, 
if upon a * traverse ' or * monstrans de droit ' judgment be ' 
afterwards given for the subject, and an ^ amoveas manus * 
awarded, yet as to profits paid into the receipt there shall 
be no restitution. This is so well known that in cases 
before the barons where there is a question touching the 
profits of an estate whereof the title is found for the king, 
if they conceive a doubt upon a suggestion of a subject's 
right which may hereafter appear, they will in discretion 
direct the money to remain in the Chamberlain's hands 

(0 14 Howell's State Trials, 71, seq. 

G 2 
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some time and not to be paid immediately into the receipt, 
because when it is once there it is out of their power and 
cannot be brought back again. 

** As to the cases of money levied upon offices or inquisi- 
tions found, my Lord Chief Justice observed that there was 
a difference between a judgment upon a petition of right 
and a judgment upon a traverse or a ^ monstrans de droit.' 
That in the first case the judgment was general ^ that the 
king's hands should be amoved and the party restored to 
the possession;' but in the other case the judgment was 
Uhat the party should be restored una cum exitibus et 
proficuis inde medio tempore perceptis/ and so he compared 
a judgment upon a petition of right to a real action at 
common law against a subject in which there were no 
damages, and a judgment on a ' monstrans de droit ' to a 
possessory action in which damages were recovered at law. 

*^ To this I answer that the cases of subjects are not to be 

compared to the case of the king ; and that at the common 

law before the statute of ^ articuli super chartas,' the subject 

in no case of * amoveas manus ' could have any judgment for 

restoring issues however false the office appeared, as Sir 

Edward Coke expressly affirms. But be that as it may, 

yet this distinction makes nothing to the present question. 

For in cases of * monstrans de droit ' or * traverses ' where 

the judgment is to restore the party to the mesne profits, 

it is generally expressed * unde dicio domino regi nondum 

est responsum,' and where these words are omitted the 

same are understood. If the profits remain in the tenant's 

hands, or if they are in transitu in the hands of the receivers, 

though the receivers have accounted for them, the party 

is restored to them: but if they are answered into the 

receipt they are lost to him. This is affirmed by my Lord 

Chief Justice Coke in his commentary upon the statute of 

' articuli super chartas ' c. 19 [2 Instit. 572, 573], which act 
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was made 28 Ed. 1^ and the ^ statute de escheatoribus/ which 
was made the year following. And yet the words of the 
statute are very full, that upon an ^ ouster le main/ because 
there was no cause to seize ^soient les issues pleinment 
rendus a celui a que la terre demurt, et avera le damage 
resceive/ 

"There are many of these judgments upon * traverses' 
and * monstrans de droit ' to be found upon record, where 
the party is to be restored to the possession *una cum 
exitibus et proficuis inde medio tempore receptis.' If it could 
be made to appear that upon any such judgment money 
was paid back out of the receipt of the Exchequer, or if any 
writ could be produced requiring the treasurer and cham- 
berlains to make restitution, it would be to me a much more 
cogent argument than any new plausible reason which may 
be assigned. But of this there is no footstep in any ancient 
or modern book. If it never was done, the old known 
reason will best serve our turn^ that it was because the 
money was paid into the receipt, and then no Court had 
power to intermeddle with it." 

That this continued to be the law until recently appears The de- 
from the judgment of Graham, B., in Oldham v. Lords of^ouham 
the Treasury (tt)y in which the following passage occurs : I'fOe^' 

"The jurisdiction of the Court of Exchequer extends Treasury. 
only to the reaching the moneys which come into the 
Treasury while they are in transitu: but after Parliament 
has disposed of them, and they have reached their destina- 
tion, the jurisdiction of the barons ceases, and here the king 
alone can order the payment of the money." 

After this statement of what appears to be the law upon 
this point, it remains to be seen whether in any particulars 
it has been relaxed in modem times. 

It has never apparently been altered by statute, but the 

(tt) 6 Sim. 220. 
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The Court on one occasion intimated that ^^ it was likely that 

practice. ^^^ ^ ^^® would not prevail if the question arose now " (w). 
The only case in which this question has recently arisen is 
In re the case of " In re Oosman (uu)** the circumstances of which 
have been given in the previous pages. In that case not only 
were the leaseholds themselves sought to be restored, but the 
prayer of the petition also claimed " that the Treasury soli- 
citor should account to the suppliant and other the next-of- 
kin of the testator, for the several sums of money received 
by him in respect of the rents received from the date of the 
assignment of the property to him to the time of the 
petition." 

Unfortunately in this case it was taken for granted that 
the suppliant was entitled to the mesne profits, and no ques- 
tion was raised as to them, although the money had been 
so far paid into the Exchequer that it had been expended 
in reducing the National Debt or in public purposes, Mr. 
Bigby, in arguing for the Crown, intimating that there was 
no doubt upon the point. 

If, however, the money had been applied as stated in the 
case, there seems to be considerable doubt whether it should 
be restored. No doubt the difficulty which existed in Lord 
Somers' day of an absence of any machinery for taking the 
money out of the Exchequer when once it had been paid 
in, does' not exist now, as the suppliant is paid by the Com- 
missioners of the Treasury the sum which the judge certifies 
to be due to him, and if the judge certifies for mesne 
profits, that, it is presumed, would be a sufficient warrant to 
the Commissioners to pay them ; but, on the other hand, it 
should be remembered that the Act was not to enlarge 

(w) ToUn V. Reg., 16 C. B. (N.S.) 310, at p. 359 ; 33 L. J. (C.P.), at 
p. 208; 10 L. T. 762, at p. 765 ; 12 W. R. 838, at p. 842 ; 10 Jur. (N.S.) 
1029, at p. 1033. 

{uu) L. R. 15 Ch. D. 67 ; 49 L. J. Ch. 590 ; 42 L. T. 804 ; 29 W. R. 14. 
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the subject's rights against the Crown, and if the suppliant 
was not entitled to them before the Act, surely he should 
not be paid them now solely because the Act has made 
it possible. 

We now come to the consideration of pure chattels. (2) Pare 

We have already seen that in Staunford's general state- ^*****«i*- 
ment of the uses of petition of right, chattels as well as lands 
could be recovered from the king's hands by this process. 
Later on in his treatise, he reiterates this statement in these 
words : " As I said in the beginning, a man shall have his 
peticion for goods as well as for lands as where the escheator 
seizeth goods of one that is outlawed, and hath accompted 
for them in the Exchequer, and afterwards the outlawry is 
reversed, in this case the party hath no remedy for his 
goods, but only by peticion. And this case you shall see in 
T. 34, H. 6, f. 51. Howbeit Catesby and Hussey hold opinion 
to the contrary hereof" {v). 

Subsequent text-writers have agreed with him, but it is 
not so easy to find out at what date this decision was arrived 
at, since there seems little doubt that at one time this was 
not so : for instance, the foregoing passage concludes with 
a dictum delivered in the reign of Henry VII., that peti- 
tion was not at the common law of chattels but only of free- 
holds (oj), an opinion which had also been expressed some 
time previously (y). However this may once have been, 
we find in the reign of Henry VI. all the justices agreeing 
that "a man shall have petition to rehave his goods and 
chattels, in case where the escheator, virtute officii, seizes 
goods and accounts for them in the Exchequer ; or if a man 
be outlawed and the escheator apcounts for his goods in the 
Exchequer, and afterwards the party reverses the outlawry 

(v) King's Prerogative, Petioion, cap. xxii., fol. 76. 

(x) Y. B. 1 Hen. 7, 3, per Catesby ; Bro. Abr. tit. Pet. 19. 

(y) Y. B. 13 Ed. 4, 8 ; Bro. Abr. tit. Pet. 30. 
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by writ of error or the like, in these cases and the like he 
shall have his petition, and the king shall indorse the peti- 
tion in such form, '^ soit droit fait as parties " (2;). And 
this latter view Staunford considers is the correct one (a). 

There is one reported case which is very frequently 
quoted, and that a very early one, in which this jurisdiction 
has been exercised : which is the « Case of Conrad of 
Coleme " (6). There the suppliant had joined a Dutchman 
in sending a cargo of oats to London which were shipped 
from CornwaU in the Dutchman's ship, and when it arrived 
in London war had been declared between England and 
Holland. The ship and cargo were seized as the property 
of an enemy ; but as half the cargo belonged to the English- 
man he petitioned for its recovery, and obtained it. 

The Court in the case of ToUn v. Beg, (e) considered this 

a case of the recovery of a specific chattel, and supportable 

upon that ground. 

If lost or There do not appear to be any very recent cases upon 

caftheir ' *^^® branch of the subject, but a further question may arise 

value in ^i^h rcspoct to the restitution of chattels which cannot arise 

money be , * 

recovered, in the caso of real property, which is this : supposing that 
during the time the chattels are in the wrongful possession 
of the Crown, that they are either lost or destroyed, so that 
the owner cannot recover them in specie, is his remedy 
therefore gone, or can he recover the value of them in money 
from the Crown ? 

It is unfortunate that we derive so little assistance from 
considering an analogous case, with regard to land which 
had been converted to the Crown's use pending the trial of 

(2) Y. B. 34 Hen. 6, 51 ; Bro. Abr. tit. Pet. 3. 

(a) Prerog., cap. xxii., fols. 76 b, 76. 

(h) Mem. in Scaccario, 4 Ed. 1. 

(c) Tohin V. Reg, 16 C. B. (N.S.) 310, at p. 362 ; 33 L. J. (N.S.) 199, 
at p. 209 ; 10 L. T. 762, at p. 766 ; 12 W. R. 838, at p. 843 ; 10 Jur. 
(N.S.) 1029, at p. 1034. 
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the petition. In such cases the suppliant could still come 
by his own by obtaining the issue' of a writ of "scire 
facias " (^), or suing a petition for the repeal of the letters 
patent {e) by which the grantee had been put into posses- 
sion ; and it was only the grantee who had thus been put 
out of possession by the " scire facias " that could recover 
from the Crown upon his clause of warranty the value of 
the lands he had lost (/). 

Upon the express point itself there seems to be no reported 
authority, but there are certainly dicta in favour of the 
subject's recovering the value. Thus the Court of Common 
Pleas in ToUn v. Beg. distinctly stated, as we have seen, 
that a judgment in favour of the suppliant upon petition of 
right « enabled him to recover possession of specific pro- 
perty, or the valvs thereof, if it had leen converted to the 
hinges vse " (g) ; and the Court of Queen's Bench repeated 
this opinion with additions when, in summing up the cases 
in which the remedy by petition was available, they in- 
cluded those in which the purpose of the petitioner is to 
obtain ^^compensation in tnoney^* if restitution (in specie) 
cannot be given (h). 

Against this, however, it may be urged that such recom- 
pense or compensation would in such a ease be in the nature 
of damages for conversion, that is for a tort (i) : for which 
the Crown is not, as we have seen, liable. 

(d) Y. B. 8 Hen. 4, 21 ; Bro. Abr. tit. Pet. 8 ; Y. B. 9 Ed. 4, 51 ; 
Bro. Abr. tit. Pet. 37. 

(e) Y. B. 21 Ed. 3, 47 ; Bro. Abr. tit. Pet. 11. 

(/) Y. B. 9 Hen. 6, 3 ; Bro. Abr. tit. Pet. 1 ; Thomas v. Reg. L. R. 
10 Q. B. 31, at p. 36 ; 44 L. J. Q. B. 9, at p. 13 ; 31 L. T. 439, at p. 441 ; 
23 W. R. 176, at p. 178. 

(g) 16 C. B. (N.S.) 310, at p. 358; 33 L. J. (C.P.) 199, at p. 207 ; 
10 1,. T. 762, at p. 766 ; 12 W. R. 838, at p. 842 ; 10 Jur. (N.S.) 1029 
at p. 1033. 

(h) Feather v. Reg. 6 B. & S. 257 ; 35 L. J. Q. B. 200 ; 12 L. T. 114. 

(i) Dicey's Parties to an Action, pp. 23-24. 
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Money, 

Money, The whole of the authority upon the question whether 

money is recoverable from the hands of the Crown is con- 
tained in a few modem decisions. 

The first (Jc) time that money was sought to be recovered 
from the hands of the Crown was in the Baron de Bode's 
Case (l), and the point was then taken that only lands or 
goods were recoverable by this process and not money. 

formerly Lord Donman, however, in giving judgment upon this part 

doubtful , o o ./ o ^ X X 

whether of the casc, Said as follows : " The position of the suppliant 
recovered* ^s this, that money has been received by the Crown in trust 
for and to the use of the suppliant. The Crown urge that 
supposing all this is true (which they deny) still no judg- 
ment can be given for the suppliant, as a petition of right 
is maintainable for no other objects than land or specific 
chattels, certainly not for a sum of money claimed either as 
debt or by way of damages. Upon this point we may 
observe that there is nothing to secure the Crown against 
committing the same species of wrong — unconscious and 
involuntary wrong — in respect of money which founds the 
subject's right to sue out his petition when committed in 
respect of land or specific chattels, and there is an uncon- 
querable repugnance to the suggestion that the door ought 
to be closed against all redress or remedy for such wrong." 
In accordance with this expression of opinion are later 

(k) In Eyves v. ITie Duke of Wellington, 9 Beavan, 579 ; 15 L. J. 
Ch. 4G1 ; 10 Jur. 697 ; which was a suit by an executor of a daughter of 
the Duke of Cumberland against the defendant as executor of George IV., 
to recover a legacy which had been left by the will of George III. to the 
plaintiff's testator, it was suggested by Langdale, M.R., that the proper 
remedy was by petition of right to George IV. ;. and also see dictum of 
Graham, Baron, quoted in Ellis v. Earl Orey, 6 Sim. 220, as to the 
recovery of a pension by this means. 

Q) 8 Q. B. 203 ; 10 Jur. 208. 
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cases in which money has been recovered from the Crown 
by this process. 

The most usual way in which, at the present day, a 
subject's money finds its way wrongfully into the hands of 
the Crown is when it is paid to the Crown under a mistake, 
and under protest in the form of duty or tax. In such cases, 
should the tax or duty prove to have been wrongly levied, 
the whole or part of the amount so paid appears to be 
recoverable upon a petition of right. 

Thus, in the case of Executors of Percival v. The Qiieen (m), Recent 
(1864) the suppliants were allowed to proceed without ques- ^hich"* 
tion under the " Petitions of Eight Act, 1860 " (23 & 24 Vict. ^^^^J P*^^ 
c. 34), for the return of the difference in excess of £150 on mistake has 

beeD r6' 

account of stamp duty paid on probate by the suppliants, covered : 
and upon the merits they were successful. Percwai 

V. JSeg. 

Again, in the case of the Executors of Bdbert Cobbold Perry p 
V. The Queen (n), in which the suppliants sought the repay- ^- ^' 
ment of a sum of £750 paid in respect of property which 
was not their testator's property at the time of his death, 
as it was bequeathed to him by his father who survived 
him, the same procedure was adopted, but unsuccessfully, 
the Crown succeeding upon demurrer. 

The case of Be Lancey v. The Queen (o) is a further De Lancey 
illustration of the foregoing principle ; and lastly, in the ^' ^^' 
case of Grossman and Another v. The Queen (p) (the details Grossman 

V. JReg, 

(m) 33 L. J. (Ex.) 289 ; 3 Hurls. & C. 217 ; 10 Jur. (N.S.) 1059 ; 
10 L. T. 622 ; 12 W. R. 966. 

(n) L. R. 4 Ex. 28 ; 19 L. T. 520 ; 17 W. R. 382 ; S. C. Bacon v. Reg. 
38 L. J. (Ex.) 5. 

(o) L. R. 6 Ex. 286 ; L. R. 7 Ex. 140. 

(p) L. R. 18 Q, B. D. 256 ; 35 W. R. 303 ; 55 L. T. 848 ; Times, 
22nd December, 1886 : — Before Mb. Justice Denman and Mr. Justice 
Hawkins. Grossman Am> Another v. The Queen. ' This was a case 
stated pursuant to the Petitions of Right Act, 1860, and Order XXXIV., 
rule 1, under a consent order made on May 13, 1883. The question 
at issue was whether the Crown was entitled to take from the sup- 
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of which are given below), it was recognised and acted 
upon. 

pliants stamp duties on accounts under s. 38 of the Customs and 
Inland Revenue Act, 1881, or (in the event of no such duties being 
payable) succession duty, or neither of such duties. It was admitted 
on behalf of the Crown that the succession duty, if payable, would 
be at the rate of 1 per cent. only. The suppliants were two of the 
sons of Robert Crossman, who was formerly a partner in the great 
brewing business carried on under the style of Mann, Crossman, & Co., 
and who died on July 19, 1883. In October, 1873, the partners were the 
late Mr. Robert Crossman, Mr. Thomas Mann, and Mr. James Hiscutt 
Crossman, one of the present suppliants, and Alexander Crossman, the 
other, Mr. Thomas James Mann, and Mr. William Thomas Faulin ; and 
by the indenture of partnership then entered into between the parties, 
the property of the late firm was to be deemed to be of the net value of 
£320,395. The capital of the new partnership was to be divided into 
eight shares, whereof two were to belong to Mr. Robert Crossman, two to 
Mr. Thomas Mann, one each to Mr. J. H. Crossman, Mr. Alexander 
Crossman, Mr. Thomas James Mann, and Mr. W. T. Paulin. Each 
partner was to bring into the capital of the partnership in respect of each 
one-eighth share therein to which he might be entitled the sum of 
£50,000, and the sum of £320,395 was to be considered as belonging to 
and having been brought in by the partners in the following proportions, 
viz :— £100,000 by Mr. Robert Crossman, £100,000 by Mr. Thomas Mann, 
and the remaining £120,395 by the other four partners. In and previous 
to 1879 and 1883 negotiations took place between the late Mr. Robert 
Crossman and his two sons, the suppliants, with reference to the transfer 
to them of the two shares belonging to him, the father. In the result an 
agreement was come to between them on July 12, 1883, by the terms of 
which the father was to transfer his two shares to his sons, they paying 
him 4 per cent, on their value during his life, and on his death £2,000 a 
year to his widow, and £100 a year to a third son of Mr. Robert Cross- 
man. Mr. Robert Crossman died almost immediately after the deeds had 
been executed, and in January, 1884, the suppliants by mistake, as they 
now alleged, paid to the Commissioners of Inland Revenue the sum of 
£3,777, being 3 per cent, on £125,823 10s., the assumed value of their 
deceased father's two shares. It was agreed that if the Court were of 
opinion that some duty (under the head of account duty or succession 
duty) was -payable, then the difference (if any) between the said sum of 
£3,777, and the amount of duty, or if the Court were of opinion that no 
duty at all was -payable, then the whole of the said sum with such 
interest as the Court should think fit, should be repaid to the suppliants. 
The questions for the opinion of the Court were whether (1) stamp duties 
on the accounts were payable by the suppliants under the circumstances, 
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It has not been thought necessary to state in the above 
cases the facts upon which each one proceeded; but in 
none of them was any question raised as to the right of the 
suppliant to adopt the form of remedy given by the Petitions 
of Right Act. 

The principle would seem, also, to extend to other cases Mesne 
where money has wrongfully found its way into the hands thus re- 
of the Crown thus : in the recent case of In re Oosman (q), ^°^®''®<^- 
the particulars of which have been given above, a sum of 
over £6000, being the accumulated rents of certain lease- 
hold property which in default of next of kin had passed 
into the hands of the Crown, was recovered by a suppliant 
upon petition of right. 

And in the year 1869 (r) a question relating to salary Salary. 
which had arisen between the Crown and one of its ser- 
vants was adjusted by this process. There Arthur Burke, 
Esq., Master of the Court of Queen's Bench in Ireland, sued 
by petition of right to raise a question as to the amount of 
salary to which he was entitled. The question arose thus : 
He had been prothonotary, with a salary of £1500 Irish, 
equal to £1384 currency. The oflSce was abolished, and he 
was made Master with a salary of £1000, with a condition 



under s. 38 of the Customs and Inland Revenue Act, 1881, or no duty- 
was payable under that section ; and whether (2) succession duty was 
payable by the suppliants. The whole question in the case was whether 
the deed of July, 1883, was a voluntary settlement by Mr. Robert Cross- 
man or, as the suppliants' contention was, one for good consideration. 

The Court held that it was a voluntary settlement, and that therefore 
the Crown was entitled to stamp duty upon the amount of the yalue of 
the late Mr. Robert Crossman's two shares. 

Judgment accordingly for the Crown with costs. 

Sir Horace Davey, Q.C., and Mr. Danckwerts were for the suppliants ; 
the Attorney-General (Sir R. E. Webster, Q.C.), the Solicitor-Greneral 
(Sir Edward Clarke, Q.C.), and Mr. A. V. Dicey appeared for the Crown. 

(q) L. R. 15 Ch. D. 67 ; 49 L. J. Ch. 590 ; 42 L. T. 804 ; 29 W. R. 14. 

(r) Burhe v. Reg,, Timesy 29th May, 1869. 
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in the Act that he should receive in addition the difference 
of £384 sterling. A subsequent Act had increased the 
salary of Master to £1400 a year, and the question was, 
whether he was still entitled to the additional sum of £384 
a year. 

Mellish (with him, Mr. Philbrick), argued for the 
claimant. 

The Attorney- General (with him, the Solicitor-General 
and Mr. Archibald), argued for the Crown. 

The Court decided in favour of the claimant, on the 
ground that the £384 a year was given by way of compen- 
sation for the loss of the former office, and gave judgment 
for the claimant for the amount in question. 

Closely connected with this portion of the subject, but 
slightly differing in principle from the foregoing cases, 
is a recent case (s) in which tolls were sought to be re- 
covered from the Crown, the details of the case are as 
follows : 
Tolls. The Northam Bridge Company was constituted by an 

Act of 1796 for the purpose of making a bridge and road 
across the Itchen at Northam, within the liberties of the 
town and county of Southampton, and also authorized to 
make certain roads as approaches to the bridge and to 
charge tolls. The Post Office authorities had paid tolls to 
the company in respect of their mails until the commence- 
ment of the year 1885. By sect. 53 of the Act of 1796 the 
company's roads are to be deemed turnpike roads within 
the meaning of the General Turnpike Act of 1773 and 
Acts made for the purpose of explaining, amending, or 
repealing the same. By an Act of 1785 mails are exempted 
from the payment of turnpike road tolls. The company 
relied on the point that the Act of 1785 was not, within 
sect. 53 of the Act of 1796, " made for the purpose of ex- 

(s) Northam Bridge Company v. The Queen^ Times ^ 24tli of Nov. 1886. 
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plaining, &c., the Act of 1773," and the petitioners also 
submitted that the inference to be drawn from divers 
repealing Turnpike Acts when read with the Acts of 1785 
and 1796, was that the Act of 1785 was repealed so far as it 
affected the Act of 1796. The Crown demurred, and relied 
on the Act of 1785 if necessary, but also took the general 
ground that the Crown's right to be exempt from all tolls, 
except such as were demanded of the Crown for traversing 
private ways, could not be barred, except by express mention 
to that effect contained in the patent, grant, charter, or Act 
of Parliament creating the way. 

The Attomey-Greneral (Sir Kichard Webster, Q.C.), the 
Solicitor-General (Sir Edward Clarke, Q.C.), Mr. C. T. 
Simpson, and Mr. Casserley appeared for the Crown in sup- 
port of the demurrer ; and Mr. Macnaghten, Q.C., and Mr. 
F. Pollock, for the suppliants. 

Mr. Justice Chitty delivered a written judgment dealing 
seriatim with the various Acts of Parliament, and held that 
the Act of 1785, replaced as it was by the Post Office Manage- 
ment Act, 1837, dominated the Act of 1796 in all the 
respects in which the suppliants had contended the contrary. 
He therefore held that the suppliants were not entitled to 
any relief under their petition of right. He added that the 
circumstance of the Postmaster-General having acquiesced 
in the payment of tolls for a period approaching to a cen- 
tury did not in any manner affect the construction to be 
arrived at on the Acts of Parliament. When regard was 
had to the statement in the preamble of the Post Office 
Management Act, 1837, as to the laws of the Post Office 
having then become intricate by reason of successive altera- 
tions and additions, and also regard paid to the abstruse 
and involved expressions of some of the enactments with 
which he had been dealing in the present petition of right, 
it might weU be supposed that the preservation of this 
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right to exemption had been overlooked by the Postmaster- 
General. But, however that might be, usage or long-con- 
tinued practice could not in law have any eflfect upon the 
Acts of Parliament in question. 

Demurrer was allowed, with costs to be paid by the sup- 
pliants. 

Interest 
Interest A further question has arisen whether, in the event of 

taken a^H *^® Crowu being held liable to restore money which has 
parentiy como iuto its posscssiou, it is also liable to pay interest 
coverabie. upon the Same for the time during which it has wrongfully 
had possession of the same. 

As interest may be considered as the " mesne profits " of 
money in the same way as rent is of land, it is not, perhaps, 
too much to consider it amenable to the same rules as 
regulate the repayment of the mesne profits of land, and 
only to be repayable under like conditions. 

Apart from these considerations, however, it should be 
remembered that, setting aside mercantile instruments, 
interest is not payable at all at Common Law, but is only 
paid under statute or when expressly contracted for ; and 
that, as it is presumed the Crown would not be bound by 
the statute, it must be seen whether it has contracted to 
pay it, and, if not, it will not be payable {t). 

This was the view taken by the Court of Appeal (Jessel, 
M.R., and Baggallay and Lush, L. JJ.), in the case of In re 
Gasman (u). 

There the question was whether interest should be paid 
by the Crown on a certain sum of money, being the accu- 
mulated rents of certain property which had come into their 
hands, and which it had been held liable to repay upon 
petition of right. 

(«) 3 & 4 Wm. 4, c. 42, s. 28. 

(u) L. R. 17 Ch. D. 771 ; 50 L. J. Ch. 624 ; 45 L. T. 267 ; 29 W. R. 793. 
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In the Court below it was argued for the Crown that 
interest ought not to be paid because the fund had not been 
invested; and the Vice-Chancellor Malins decided that it 
ought, " because the Crown, or, rather, the British public, 
have had the advantage of the use of the money, and, 
haying had that advantage, in my opinion they are bound 
to pay interest upon it, whether it has come to their hands 
in one way or in another." {x) 

In the Court of Appeal, however, the judgment was simply 
as follows: "There is no ground for charging the Crown 
with interest. Interest is only payable by statute or by 
contract." 

But, though by the foregoing cases it would seem that Money paid 
money of the suppliants, which has been paid into the ^^j.*^^ f^^ 
hands of the Crown, may under certain circumstances be *^« benefit 

•^ ^ of a subject 

recovered back, even although the sum is not earmarked, not re- 
so as to be restored as it were in specie : still, it must not be ^pon 
supposed that in cases in which this relation does not sub- P^*^*****^- 
sist between the subject and the Crown, and the latter has 
merely received money from some third party, for the 
benefit of the subject possibly, that the subject can recover 
it from the Crown by petition. 

The first time in which an attempt of this sort was made The Baron 
was in the year 1845, in the Baron de Bode*s case (y), from cLe.**^^'* 
the judgment of which we have previously cited a passage. 

There the petition was for money received by the Crown 
to the use of the suppliant. 

The facts were shortly as follows : The suppliant was a 
British subject whose property had been, after a decree of a 
French Court, confiscated by the French Government. 

By the Treaty of Paris the French Government bound 
themselves to make compensation to a certain class of 

(ac) L. R. 15 Ch. D. 67 ; 49 L. J. Ch. 590 ; 42 L. T. 804 ; 29 W. R. 14. 
(y) 8 0. B. 208 ; 10 Jur. 773. 

H 



98 PETITION OF lilQHT 

British subjects who had suffered loss by undue confiscation, 
and they paid money to certain commissioners in England 
to satisfy these claims. After payment of them there re- 
mained a balance of about £200,000, which was paid into 
the Government account at the Bank of England. 

The suppliant, who had received nothing, and who 
claimed to be within the class of British subjects entitled 
to compensation, and being unpaid, claimed the value of 
his property confiscated. 

The Court, after intimating in the before-quoted passage 
that a petition might lie for the recovery of money, decided 
against him upon the ground that no money had been 
received by the Queen for the suppliant's use, and gave no 
further decision upon the point whether or not if it had a 
petition to recover it would have been successful. 
Frith V. Tl^® neni attempt in the same direction was in the year 

^^^' 1872 {z)y when the suppliant, as legal personal representative 

of his grandfather, sought to have restored to him three 
several sums of money which had become due to his grand- 
father from the Sovereign of Oude, before the annexation of 
that province in 1856 to the territories of the East India 
Company. The Crown, however, took the preliminary ob- 
jection that the suppliant should have proceeded in India 
and not England, and the Court upholding it the petition 
was not considered on the merits. 
Rustmijee ^his was foUowcd four years later (1876) by the case of 
V. Reg. Rustomjee v. The Queen (a). The facts of this case seem to 
have been as follows : The suppliant was a merchant at Hong 
Kong, who, when war broke out between England and China 
in 1838-39, had a claim of a large amount against a Chinese 

(z) Frith V. ne Queen, L. R. 7 Ex. 365 ; 41 L. J. Ex. 171 ; 26 L. T. 
774 ; 21 W. R. 19. 

(a) Rustomjee v. Reg,, L. R. 1 Q. B. D. 487; 45 L. J. Q. B. 249; 
34 L. T. 278 ; 24 W. R. 428. 
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merchant, which claim was then under investigation by a 
society of Chinese merchants, called the Cohong, of which 
the debtor was a member, and which was, by Chinese law, 
responsible for the payment of the debt to the creditor. 

Upon the suppliant leaving Hong Kong he forwarded 
particulars of his claim to H. M. Superintendent of the 
trade of British merchants, who promised that Her Majesty 
would compel the Chinese Government to pay the same 
when terms were arranged between the two Governments ; 
" and upon a subsequent occasion, when negotiations for a 
treaty were pending between the two Governments, H. M. 
Superintendent again promised " that the claims should be 
insisted upon against the Chinese Government, and that 
the amount should be paid to them when received from the 
Chinese Government. 

On the 26th of August, 1842, a treaty of peace was signed 
between the Queen and the Emperor of China, whereby the 
latter agreed to pay to Her Majesty the sum of 3,000.000 
dollars as and for the amount of debts due to British sub- 
jects, of whom the suppliant was one. And the said sum 
was paid to the plenipotentiary of the Queen for the purpose 
of paying the said suppliant and others. 

The suppliant was not paid either in Canton or London. 

The Crown demurred to the petition. The Court con- 
sisted of Cockbum, C. J., Blackburn and Lush, JJ. 

In giving judgment Cockbum, C. J., said, " The effect of 
the above treaty is in my opinion simply this, that it places 
the fund at the disposition of Her Majesty for Her Majesty 
at her discretion to cause such distribution of it to be made 
as shall make good the claims which her subjects have 
against the foreigner from whose Government the money is 
received. In such a case a petition of right will not lie. 
Th« notion that the Sovereign received the money as agent 
or trustee is too wild to need observation — The distribution 

H 2 
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must be left to Her Majesty's discretion ; no petition of 
right has ever been held applicable to such a case." 

Blackburn, J., in giving judgment, equally repudiated 
the notion that the Sovereign could be, under the circum- 
stances, the agent of the subject ; he then went on to show 
that all that the suppliant was entitled to on the facts was 
to have his claim investigated by the Crown, but that he 
had asked more, viz., that his claim be paid ; then would a 
petition of right lie ; upon which he said : " It is quite im- 
possible to say that Her Majesty is in any sort of position 
of having received the money to the use of this person; 
and to say that there has been privity of contract between 
this person and the Queen, either an express or implied 
contract, so as to make her the agent to hold the money for 
him as if she had been a subject. According to Williams v. 
Everett, it seems to be out of the question. There is no- 
thing in the least approaching to such a contract." 

He then goes on to show that though it would have been 
more plausible yet it would have been equally erroneous to 
call the Queen a trustee for the subject, and attempt to 
recover by those means ; as it has been held that a trust 
was not enforceable in any way against the Crown. 

Lush, J., said that whether the claim be treated as a 
demand of a debt due from the Crown to the suppliant for 
money had and received by the Crown to his use, or whether 
it be treated as the claim of a cestui qtie trust to charge the 
Queen as trustee with receiving the money, he entertained 
not the slightest doubt that it must fail. In the first place, 
in receiving the money the Queen was not the agent, actual 
or constructive, of any subject whatever; neither was she 
trustee. " No doubt a duty arose as soon as the money was re- 
ceived to distribute that money amongst the persons towards 
whose losses it was paid by the Emperor of China ; but then 
the distribution when made would be not the act of an agent 
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accounting to a principal but the act of a Sow^gn in dis- 
pensing justice to her subjects. For any omissior^ of that 

• • • 

duty the Sovereign cannot be held responsibleC'\5Ihe re- 
sponsibility would rest with the advisers of the Crowil; and 
they are responsible to Parliament and to Parliament' albjie. 
In no view whatever can an individual subject have anjf sncji 
claim as the suppliant pretends to have by this petition, viz., .- 

a claim to coerce the Sovereign by judicial proceedings into ^. 

*" »■* 
the payment over of a part of the indemnity received in her -; ^J*- 

"*"* '* 
sovereign character from the Emperor of China. -•> 

This case was taken to the Court of Appeal (6), where 
Lord Coleridge, C.J., delivered the unanimous decision of 
the Court, consisting of himself, Lord Justice Mellish, Sir 
Baliol Brett, and Sir Eichard Amphlett. After pointing out 
that the Queen had not received the money " for the pur- 
pose of paying the suppliant's claim " as he alleged in his 
petition, but a lump sum divisible amongst all claimants, 
the Court went on to say that although they did not mean 
to decide that the Crown could never be an agent or a 
trustee, it was sufficient for them to say that in the case 
before them the Crown certainly was not, and continued as 
follows : " We do not indeed doubt that on the payment of 
the money by the Emperor of China there was a duty on the 
part of the English Sovereign to administer the money so 
received according to the stipulations of the treaty. But it 
was a duty to do justice to her subjects according to the 
advice of her responsible ministers; not the duty of an 
agent to a principal or of a trustee to a cestui que trust. If 
there has been a failure to perform that duty, which we only 
suggest for the sake of argument, it is one which Parliament 
can and will correct, not one with which the Courts of Law 
can deal." 

More recently there has been another attempt in the 

(h) L. 11. 2 Q. B. D. 69 ; 46 L. J. Q. B. 258 ; 36 L. T. 190 ; 25 W. R. 383. 
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same dire^ti/^i : this is the case of In re the Banda and Kirwee 
Kinioch Booty y Efn^Qch V. The Queeen and the Secretary of State for 
India An Gouncil (c). 

The. facts in this case seem to have been as follows : — 

;Tir<6 " suppliant .was an army chaplain, attached to Sir 

GreQJfge Whitlock's column, which in the Rebellion of 1857 

-. captured the booty in question; various claims having 

, lerisen to this booty, her Majesty by an order in council, 

." //' dated June 1864, referred the question of their validity to 

-/>. the Court of Admiralty, by a judgment of which, delivered 

'.' '• June 1866, the whole was awarded to General Whitlock 

■ • " and his forces subject to a claim of Lord Clyde's. 

By royal warrant of the 22nd November, 1866, Her 
Majesty granted to the Secretary of State for India in 
Council the captured property, " in trust " to distribute the 
same amongst the persons who in the judgment of the 
Court of Admiralty were then entitled to share. The sup- 
pliant having failed in an action against the Secretary of 
State for India in Council for an account of such sums as 
had been already distributed and a distribution of the 
residue, now brought his petition of right praying that the 
Secretary of State for India in Council might be directed 
to render accounts of the booty, and that the rights of the 
persons entitled to share in it might be determined. To 
this petition the Crown demurred (cc), which demurrer being 
sustained before Mr. Justice Kay, the suppliant proceeded 
to the Court of Appeal. 

The Court dismissed the appeal. In giving judgment. 
Lord Justice Cotton, after stating the facts, said that in 

(c) The reports of this case will be found as follows : before Mr. Justice 
Kay, Times, 1882, Nov. 22 ; before Court of Appeal, W. N. 1884, p. 80, 
and Times, 1884, March 22. 

(cc) On the ground that the petition was bad in law from not dis- 
closing any cause of action on which the suppliant was entitled to sue or 
any right to any of the relief sought. 
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order to succeed, the suppliant must shew (1), either that 
the Crown had property of his in its hands or the hands of 
its agents, or (2), that there was a contract which entitled 
him to relief. The second alternative was out of the 
question in the present case, and the only question was 
whether the suppliant had established that he had property 
of which the Crown or its agents were in possession. On 
the two orders in Council and the judgment the suppliant 
claimed an interest in the nature of property ; but even 
though the judgment of the Court of Admiralty assumed 
that a " grant " by the Crown had been made to the sup- 
pliant by the order in council of 1864, yet from the recitals 
and the operative part of the order it was clear that no 
grant had been made; the whole order proceeding not on 
the footing that Her Majesty was thereby granting any- 
thing, but that a grant should hereafter be made to those 
whom the Court of Admiralty should decide had captured 
it ; no property had then thereby passed. Then no grant 
having been made, the property still remained in the 
Sovereign, and so could not be recovered by petition of 
right, no property of the suppliant's being in the hands of 
the Sovereign. 

Lord Justice Bowen was of the same opinion : he said 
that the foundation of the claim was a right against the 
Crown. The appellant must make out that there was some 
property, real or personal, belonging to him, either at law 
or in equity, which was in the hands of the Crown, its 
servants or agents. He based his claim on the documents 
to which he referred, and which he said, either separately or 
collectively or in conjunction with the Army Prize Act, had 
vested in him some right of property ; his lordship then 
came to the conclusion that no grant had been made by 
the Crown giving him any property in the booty, and that 
his appeal must therefore fail. 
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II. — Op the taking and detaining by the Crown. 

Seizure Having concluded the first part of the subject which 

must be deals with the species of property which may be recovered 

wrongful. , ^ -^ , X * ./ ^ 

by a petition of right, we have now to consider the second, 
which is the kind of taking and detaining which entitles the 
subject to a suit by petition of right. 

We need hardly say that where the taking and detention 
are lawful, no petition will lie. There are, however, two 
other possible alternatives, the taking and detaining, that 
is to say, may be either ah initio wrongful, or under a title 
which is good until shewn, as it can be, to be bad. The Crown 
may, that is to say, in the words of an old judge, be seized 
" a tort ou a droit " (d) ; this latter expression perhaps 
needs some explanation. Suppose, for the sake of illustra- 
tion, it is found by inquest of oflSce that A. died seised of 
certain lands, intestate and without heirs, and the Crown 
thereupon entered and became seised of the lands in ques- 
tion, such entry and seizure would be lawful (" a droit "), but 
should the finding be proved to be erroneous, then the posses- 
sion of the Crown becomes wrongful ; and this would be the 
same were goods and chattels and not land in question. 

Having thus explained the meaning of the foregoing 
phrase, we have now to see whether the remedy by petition 
of right is applicable to both cases. 

Let us first take the case of the seizure being •' a tort," or 
wrongful. Now so long as the property which has been 
wrongfully seized is detained in the immediate possession 
of the Crown, there seems little doubt that petition is the 
proper and only means of recovering it, and upon this point 
we may take Staunford's opinion as conclusive, when he 
says (e), " where the king doth enter upon me, having no 

(d) Per Wilby, J. Y. B. 24 Ed. 3, 56. 

(e) Prerog. Chap. xxii. p. 74 b. 
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title, and puts me out and detains the possession from me, I 
have then no remedy but only by petition." 

It may be, however, that after the wrongful seizure the Remedy for 
Crown grants the land over by letters patent to another ; by patentee 
in such a case there seems to be no necessity for the party ^ ^^*^^°- 
grieved to bring his petition against the Crown, since he 
can recover possession of the land from the king's patentee 
as a trespasser by the appropriate common law remedy ; " and 
the reason of this is because that when his highness seizeth 
by his absolute power contrary to the order of his laws, 
although I have no remedy against him for it, but by 
petition for the dignity's sake of his person, yet when the 
cause is removed and a common person hath the possession, 
then is mine assize revived, for now the patentee entereth 
by his own wrong and intrusion and not by any title that 
the king giveth him, for the king had never title ne pos- 
session to give in that case. And this appeareth in M. 4, 
Ed. IV., f. 21 & 25, and M. 24, Ed. III., f. 64, and Travers 
34 & 35. Like law is it if I have a rent-charge out of 
certain land, and the tenant of the land enfeoffeth the king 
by deed enrolled ; now during the king's possession I must 
sue by peticion, but if his highness enfeoffe a stranger I 
may distrain for my rent upon a stranger ; and so it is in the 
cases before, where a man may have his * traverse ' or * mons- 
trans de droit : ' if the lands be once out of the king's hands 
the party then may have his remedy that the common law 
giveth him, for in all these cases a peticion did lye only for 
the dignity of his person and not for the right that he had 
to the possession of the thing " (/). 

The reported cases seem to be in accordance with this 
opinion {g), and extend the law to cases where the title of 

(/) Staunford's Prerog. Chap, xxii., fol. 74 b, 75 a. 
Ig) Y. B. 8 Hen. 4, 21 ; Bro. Abr. tit. Pet. 8 ; Y. B. 9 Hen. 4, 4 ; 
Bro. Abr. tit. Pet. 9 ; Y. B. 7 Hen. 4, 33 ; Bro. Abr. tit. Pet. 7 
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the king is by conveyance as if a disseisor conveyed the land 
to the king (A). 
Seizure The socond alternative is where the Crown is seised under 

under 

colour of a title which is good until shewn to be bad. Now the most 
office ^^ usual cases of this sort were those in which the Crown came 
found. into possession of lands by the erroneous finding of an office, 
and in view of such an occurrence (i) it may be well to con- 
sider whether in such cases a petition of right is sustainable, 
or whether there is any peculiar and appropriate remedy. 

It must be admitted that the two remedies which have 
hitherto been considered appropriate are ^^monstrans de 
droit " and " traverse of office." Without entering into the 
origin of these two methods of proceeding, it will be suffi- 
cient to say that they were given, at least in the wider 
forms in which they are now known, by statute (i) for the 
relief of persons dispossessed by offices ; what we have now 
to see is whether they exclude or exist side by side with 
petition of right. 
Whether That originally these remedies by " traverse *' and " mon- 
can be straus ; " were given to the subject in order to enable him 
monstranr *^ avoid the expeusivo and dilatory method, as it then was, of 
available, petition, caunot be denied. Coke (1) himself says as much. 
There seems, however, no authority for saying that they were 
more than alternatives to petitionof right ; of which the subject 
might, and for the reasons above stated, usually did, gladly 
avail himself, but that they did not exclude the ulterior 
remedy by petition. Thus we have a dictum (m) of the 

(h) Saddler's Case, 4 Coke, 59 b. 

(t) Offices are apparently still held, Stephen's Blackstone (8th ed.), 
vol. iii. p. 666 ; and regulated by 12 & 13 Vict. c. 109, s. 20. 

{h) 34 Edw. 3, c. 14, and 36 Edw. 3, c. 13. 

Q) Saddler's Case, 4 Rep. 57, where a very full and interesting account 
of the origin and nature of these remedies will be found. 

(m) Bro. Abr. tit. Traverse d'office, 18. In case ou home poet traverse 
un office il poet sucr per peticion quod non negatur (per Spilman). 
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time of Edw. IV., not so very long after these remedies had 
been introduced, to the effect that in every case in which "tra- 
verse" or "monstrans" lies there petition lies too; and although 
Staunford does not express any opinion upon this point, sub- 
sequent text-writers have certainly spoken in a sense con- 
sistent with the above dictum : Manning saying (n) " that in 
all cases in which an office may be traversed, petition lies ; " 
and Chitty (o), that "although not so appropriate, it is 
sustainable." 

It would seem, therefore, in cases where the taking is 
under colour of right, by the finding of an office a petition 
of right is sustainable. 

There is, however, another fact which should be noticed 
in connection with this branch of the subject. We have 
seen that where the king's wrongful title is by matter "in 
pais," if he grant over his interest, the party grieved is not 
put to his petition, but can recover at common law against 
the patentee (p) ; this does not seem to be the case " when 
the king's title accrues to him by a judicial record, or as 
Gascoigne (9 H. 4) says by judgment of record ; there 
although the king grants all his estate over, yet the party 
grieved was put to his petition, and should have * scire 
facias ' against the patentee, as in case of attainder 
recovery, etc." {q). 

(n) Excheq. Prac, 2nd ed. p. 121. 

(o) Prerog. p. 341. 

{p) Supra, p. 71. 

{q) Saddler's Case, 4 Coke, 59 b. 
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CHAPTER X. 



Petitions 
for da- 
mages. 



Petitions of Eight for Damages fob Breach 

OF Contract. 

In this chapter we propose to discuss the cases in which it 
has been decided that petitions of right will lie for the 
recovery of damages for breach of contract. 

As this principle seems now to be well established (c), 
it may appear to be superfluous to criticise either it or 
the grounds upon which it rests; the general interest of 
the question, and the greatness of the interests it affects, 
may, however, afford some excuse for so doing, to say no- 
thing of the possibility of the decision upon which it is 
based being hereafter reviewed. 

As the whole question was fully discussed in the very 
recent case in which the foregoing principle was laid down, 
it appears to be a convenient method of treating the subject 
to set out the decision therein, and then to shew the grounds 
upon which it proceeded; and this is the course which 
will be adopted; a few words, however, are necessary by 
way of preface. 
The state It should be borne in xnind that at the time when the 
previoLus to qucstiou of the Crown's liability for breach of contract came 

/T7L A— w| /Y o'"- 

V. Reg. \ before the Court it was practically a new one. Proceedings 
\ upon petition of right, which, so long as they had continued 

V (c) Thomas v. The Quem^ L. R. 10 Q. B. 31 ; 44 L. J. Q. B. 9 ; 31 L. T. 
^i39 ; 23 W. R. 176 ; Windsor and Annapolis Railway Company v. The 
S^tieen and the Western Counties Railway Company, L. R. 11 App. Cas. 
60)7 ; 55 L. J. P. C. 41. 
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in use had been confined to the recovery of specific property, 
after lying dead for about two hundred years, had been 
revived but a few years previously, and very little was 
known about the subject. To this feeling of uncertainty is 
probably due the alacrity with which every one concerned 
in a petition of right used to concur in turning it, when 
possible, into an ordinary suit (i). Upon the question of 
the Crown's liability in contract there was no authority 
whatever. It is true that BuUer, J., in the year 1786 had, 
while presiding at nisi prius (e), uttered a dictum about 
petitions of right for breaches of contract, which had been 
echoed in Oldham's (/) and the Baron de Bode's Cases (g), 
and received a sort of sanction from what had taken place 
upon Frantzius' (h) and Church ward's (i) petitions ; and it 
is also true that in two (k) cases brought under the Petitions 
of Eight Act, 1860, the Court had, in giving judgments 
therein, that petitions would not lie for torts, spoken of 
petitions in contract in terms which were capable of con- 
veying the impression that such petitions if sued would 
be successful ; but still, notwithstanding these expressions 
of opinion, there was nothing which could be looked upon in 
the light of direct authority, and the Court had to examine 
for itself the original grounds of this method of proceeding. 

(d) Taylor v. Att.-Otn,y 8 Sim. 413 ; Clayton v. Att.-Gen,, 1 C. P. 
Cooper's Reports in Chancery, 97. 

(e) Macbeth v. Haldimund^ 1 T. R. 178, infra, p. 67. 
(/) 6 Sim. 220. 

\g) 8 Q. B. 274 ; 10 Jur. 773. 

Qi) 2 D. & J. ] 26 ; 27 L. J. Ch. 368. This case was in contract, but 
compromised by payment to the suppliant. 

(0 L. R. 1 Q. B. 173 ; 13 L. T. 67 ; 6 B. & S. 808. This case was in 
contract, and decided on the merits against the suppliant, but the Court 
(at p. 186), clearly intimated that they were of opinion that a petition of 
right would lie in contract. 

{h) ToUn V. Reg. 16 C. B. (N. S.) 310 ; 33 L. J. C. P. 199 ; 10 L. T. 
762 ; 12 W. R. 838 ; 10 Jur. (N.S.) 1029 ; Feather v. Reg. 6 B. & S. 294 ; 
35 L. J. Q. B. 200 ; 12 L. T. 114. 
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Thomas After this short preface, which was necessary to enable 

stateX *^® reader to understand how it was that the Court had in 
the case of Thomas v. The Qvsen to go so far afield for autho- 
rities, the decision in that case will be examined. 

In this case unliquidated damages for breach by the 
Crown of a contract entered into between the suppliant and 
the Crown were claimed ; the suppliant's case was succinctly 
stated in his petition, which was as follows : — 
The 1. That previously to the year 1859 the suppliant had 

devised and invented a system of heavy rifled artillery, and 
desired that the same should be introduced into and adopted 
by the public departments of Her Majesty's service ; and 
that the suppliant having subsequently had various inter- 
views and correspondence upon the subject with the then 
Secretary of State for War, it was mutually agreed by and 
between the suppliant and the Secretary of State for War 
that in consideration of the suppliant referring such inven- 
tion to the ordnance select committee at Woolwich, and of 
such committee receiving from the suppliant such descrip- 
tions and drawings or models as might be necessary for 
their elucidation, to be retained for future reference and to 
enable the committee to give an opinion on the subject, 
and of the suppliant attending the committee in order 
to give his personal explanation, that in the event of the 
invention being approved of and being adopted in Her 
Majesty's service a reward in that behalf should be given by 
Her Majesty's Government to the suppliant, and that the 
amount of the reward should be determined by Her 
Majesty'5 master-general and board of ordnance. Aver- 
ment that all conditions precedent have been fulfilled, 
yet the amount of the reward had not been determined, 
nor had the same or any part thereof been paid to the 
suppliant. 

2. That the suppliant having invented certain artillery 
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constructed upon a new principle, and having in his posses- 
sion certain plans and drawings explaining the same, and 
having incurred heavy costs, charges, and expenses in^ per- 
fecting the invention, in consideration of the suppliant 
showing and delivering up his plans to Her Majesty's 
Government, Her Majesty's Government promised the sup- 
pliant that in the event of certain trials then about to be 
made of the artillery showing a successful result as far as 
the principle was concerned, the expenses to which the 
suppliant had been put should be reimbursed to him by 
the Government. Averment that all conditions precedent 
had been fulfilled, yet Her Majesty's Government had not 
reimbursed the sum to the suppliant. 

The Crown demurred to this petition on the ground The 
" That a petition of right will not lie for any other object ®""""®''' 
than specific chattels or land, and that it will not lie for 
breach of contract nor to recover money claimed either by 
way of debt or damages." 

The argument upon the demurrer is not reported, butThejudg- 
the judgment of the Court (Blackburn, Quain and Archi- "^***^** 
bald, J J.) overruling the demurrer was briefly as follows. 
After pointing out that the form of judgment provided 
by Bovill's Act would be applicable to a case in which it Reasons 
appeared to the Court that the plaintiff was entitled to ©f ^^^^ 
be paid damages for the non-fulfilment of a contract, and p®***^®°- 
alluding to the "general impression that existed at the 
time of the passing of the Act that a petition of right 
was maintainable for debt due or a breach of contract by 
the Crown," the Court proceeded to examine the grounds 
upon which this general impression was founded. In the . 
first place the Court admitted that there was no statute 
giving any such right, which if it existed at all must exist 
at common law, the investigation of which could only be 
approached with diflSdence on account of the danger of mis- 
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interpreting the antiquated authorities to which recourse 

must be had. 
Reasons The argument against the petition of right lying in such 
mthe * ^^^^^ i* thought was entirely grounded on the absence of 
absence of aucicut precedents of petition for damages arising from a 

precedent, * ^ ^ ° *^ 

(2) the breach of contract and from the inferences deducible there- 
therefrom. from. Thosc inferences were, first — that in the early times, 
when the remedy was formed, it was confined to cases in 
which a freehold interest was concerned, that being then the 
only interest of sufficient consequence to lead to the pass- 
ing of a remedy ; secondly — that from respect to the king 
the remedy was confined to cases in which redress could 
be granted by an order to the king's officers to withdraw ; 
and did not extend to cases in which, unless the king 
chose to pay, there could be no effectual relief unless the 
king's treasure or lands and chattels were taken in execu- 
tion ; and that it could not be supposed that a judgment 
would be given which could not be enforced. 
These Against these inferences, however, the Court said, there 

should be set these two facts. First, that the last inference 
was not warranted, because in a certain class of cases it 
appeared that a petition of right lay where judgment could 
not have amounted to more than a declaration of the title 
to redress, leaving it to the Crown to give that redress 
afterwards. For instance where, as in the case of the Earl 
of Warwick v. Diieheas Dowager of Clarence (l), the Crown 
had granted lands with a warranty : there, if the grantee 
was sued and prayed "aide le roy,"and a writ of procedendo 
was thereupon awarded enabling the suit to proceed ; then 
if the grantee could make no defence against the demandant, 
he lost the land, but had the same recompense in value 
against the Crown which he would have against his vouchee 
if a subject ; and for such recompense in value a petition of 

(0 Year Book, 9 H. 6. Pasch. pi. 7, folio 3. 
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right lay. On such a petition the judgment could not, the 
Court said, have been an "amoveas manus, but must have 
been either a dry judgment that the suppliant had a right 
to recompense in value, or one giving an execution against 
the land of the king." 

Secondly, and in answer to the first inference, it was clear 
by authority that a petition lay for chattels as well as free- 
holds ; and, if the petitions on the EoUs of Parliament were 
petitions of right, for damages as well. 

Whether these Parliamentary petitions were or were not 
petitions of right the Court declined to say, nor did it think 
it necessary to do so, for in the opinion of the Court the 
reasons given by Lord Holt in the Bankers' Case (k) in The 
favour of the judgment, which was ultimately adopted by cale/'^^ 
the House of Lords, as well as the reasons given by Lord 
Somers for reversing it, both led to the conclusion that a 
petition of right lay in such a case as the present ; and the 
Court added that as its judgment " mainly proceeded on the 
authority of that case, they would state it at length." 

" Charles IL had by letters patent under the great seal 
granted to the bankers who had been deprived of their 
money by the shutting of the Exchequer, and to their 
creditors, annuities in fee at the rate of 6 per cent, on the 
moneys thus detained. These annuities were charged on 
the hereditary revenue of the excise. No pains had been 
spared to make the letters patent as binding as possible. 
They contained, inter alia, a covenant from the king for 
himself, his heirs and successors, under the great seal, that 
due payment should be made, and that if there was any defect 
in these letters patent the king, his heirs and successors, 
would make a further grant ; and the treasurers, &c., were 
commanded to give to the patentees tallies, and to pay 
them. The annuities were paid for four years, and then the 

(k) 14 Howell, St. Trials, 1. 

I 
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further payment ceased. During the reigns of Charles II. 
and James II. the bankers took no steps at law to enforce 
their claims, but in the first year of William and Mary 
(1689) they commenced proceedings, which were as follows. 
In Wroth's Case {J) they found a precedent in which, upon 
a petition to the Barons of the Exchequer praying that 
letters patent creating an annuity by the Crown should be 
enrolled, and execution in the shape of a writ commanding 
the treasurers and chamberlains of the Exchequer to pay 
the annuity and its arrears had been successful, and this 
precedent the patentees in the Bankers' Case followed. 
The Attorney-General demurred to their petition. They 
were successful, however, in getting judgment in the Court 
of Exchequer, and in having that judgment ultimately sup- 
ported in the House of Lords, after it had been reversed 
upon error being brought in the Exchequer Chamber, where 
Lord Somers delivered his celebrated argument in the case 
in support of the reversal." 
The judg- Having concluded this summary of the facts of the case, 
thereon. ^^ Court uext dealt with the judgments delivered therein, 
viz., Treby's, C.J., Holt's, C.J., and Lord Somers's, in so 
far as they bore upon the question whether the patentees 
had a remedy by petition of right. Upon neither Treby's 
nor Holt's, however, was much stress laid, except to this ex- 
tent : that the Court was careful to point out that the latter 
" certainly does not indicate that in his opinion there was 
not, in the case of a Crown debt, even the imperfect remedy 
of a petition of right ;" and that he also maintains that 
" where there is a legal right against the Crown, there must 
be a legal remedy." 
Lord The Court then proceeded to deal with Lord Somers' 

judgment, opiuiou, the passagc in his argument upon which they relied, 
as supporting the contention that a petition of right would 

(/) Plowden, 452. 
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lie for damages for breach of contract, being as follows: 
" Indeed I take it to be generally true that in all cases where 
the subject is in the nature of a plaintiff to recover any- 
thing from the king, his only remedy at common law is to 
sue by petition to the person of the king. And to shew 
that this is so, I would take notice of several instances. 
That in the case of debts owing by the Crown the subject's 
remedy was by petition, appears by Aynesham's Case (m). 
which is a petition for £19 due for work done at Carnarvon ;" 
upon which they remarked tfeat : " Whether Lord Somers was 
right or not in thinking that the entries in Eyley are 
petitions of right, there can be no question that he here 
expresses a distinct and considered judgment that a> petition of 
right would lie against the Crown for a simple contract debt, 
such as wages. And, unless we overrule this judgment of his, 
which is not opposed to Holt's reasoning, and cannot there- 
fore be considered as necessarily overruled by the House of 
Lords, we must in this case give judgment for the suppliant, 
and we do not find that this opinion of Lord Somers has been 
questioned since, but rather the contrary." 

The concluding portion of the judgment was as follows: Dicta of 
" In Comyns' Digest, D. 78, it is said that petition lies if the writers and 
king does not pay a debt, wages, &c., citing Lord Somers' J^^K®*- 
argument 85 ; and Chief Baron Comyns expresses no doubt 
as to the soundness of the doctrine thus cited by him. It 
appears in Macheth v. Haldimund (n) that Lords Thurlow 
and BuUer, J. (both obiter y it is. true), expressed an opinion 
that a petition of right lay against the Crown on a contract, 
and a similar opinion seems to have been expressed by the 
Barons of the Exchequer in Oldham v. Lords of the Trea-* 
8ury (o), and in Baron de Bode's Case (p\ in which the point 

(m) 1 Rot. Pari. 164 b; Ryley, 251. 

(n) 1 T. R. at p. 178. 

(o) 6 Sim. 220. (;>) 8 Q. B. 274 ; 10 Jur. 773. 

I 2 
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was raised though not decided. Lord Denman declares ' an 
unconquerable repugnance to the suggestion that the door 
ought to be closed against all redress and remedy ;' a doc- 
trine much resembling what Lord Somers calls Lord Holt's 
' popular opinion ' that if there be a right there must be a 
remedy. In Viscount Canterbury v. Attorney-General (q), it 
was decided that the sovereign could not be sued by petition 
of right for negligence, and in Tolin v. Beg, (r), that the 
sovereign could not be sued in petition of right for a wrong. 
But in neither case was any opinion expressed that a petition 
of right will not lie for a contract, Erie, C. J., expressly say- 
ing (a), that ' claims founded on contracts and grants made 
on behalf of the Crown are within a class legally distinct 
from wrongs ;' and in Feather v. Beg. (t), it is assumed in 
the judgment that it does lie ' where the claim arises out 
of a contract, as for goods supplied to the Crown on the 
public service.' 

" We think, therefore, that we are bound by the Bankers' 
Case to hold that the judgment on this demurrer should be 
for the suppliant." 

Such was the judgment in Thomas v. The Qtieen, establish- 
ing the principle that petition of right lies for damages for 
breach of contract. 
The judg- The grounds upon which the Court seems to have based 
examined. ^^^ judgment are as follows: (1) The authorities shewing 
that petition of right was not confined to cases in which a 
judgment of " amoveas manus " could be awarded ; (2) The 
authorities shewing that it lay for chattels; (3) Lord 
Somers' " distinct and considered judgment " that it would 
lie for a simple contract debt as confirmed by the dicta of 

(q) 1 Phill. 306 ; 12 L. J. (Ch.) 281 ; 7 Jur. 224. 
(r) 16 C. B. (N.S.) 310 ; 33 L. J. (C.P.) 199 ; 10 L. T. 762 ; 12 W. R. 
838; 10 Jur. (N.S.) 1029. 

(s) 16 C. B. (N.S.) at p. 355 ; 33 L. J. (C.P.) at p. 206. 
(0 6 B. & S. 294 ; 35 L. J. (Q.B.) 200 ; 12 L. T. 114. 



THE DECISION IN " THOMAS V. REQ:' EXAMINED, 117 

subsequent judges. Each of these grounds will be considered 
in turn. 

The authorities shewing that a petition of right was not Was the 

__ .1.1.1 . p- ti " judgment 

confined to cases m which a judgment oi "amoveas manus on a peti- 
could be awarded are, in the opinion of the Court, those in *'^i° f^^ 
which a errantee from the Crown with a warranty recovered amovr(xs 
by petition in value against the Crown when ousted by a 
third party. " On such a petition," the Court said, " the 
judgment could not have been an " amoveas manus," but 
must have been either a dry judgment that the suppliant 
had a right to recompense in value, or one giving an 
execution against the land of the king." 

The question is whether this statement is correct ? 

No authority is cited for this proposition, the decision in 
the case quoted {Earl of Warwick v. Duchess Dowager of 
Clarence) being, as the Court admitted, something different. 
Other sources of information have to be sought in order to 
test its probability. 

Coke's definition of a warranty is as follows : " A warrantie 
is a covenant real annexed to lands or tenements whereby a 
man and his heirs are bound to warrant the same, and either 
upon voucher or by judgment in a writ of warrantise cartas 
to yield other lands and tenements (which in the old books 
is called ' in excambio ') to the value of those that shall 
be evicted by a former title " (w). 

The course of proceeding upon a warranty between subject 
and subject was shortly as follows : When the grantee was 
sued and vouched his warrantor to warranty, the warrantor 
or vouchee was summoned by a writ addressed to the 
sheriff (aj). If the vouchee made default after summons, 

(w) Coke upon Littleton, L. 3, c. 13, s. 697. 

(oj) " Summoneas per bonos summonitores A quod sit coram justiciariis 
nostris & tali die ad warrantizandum B tantumr terras cum pertinentiis in 
tali villa quam E in eadem curia coram iisdem justiciariis & clamat ut 
jus suum versus praedictum B et unde idem B in eadem curia nostra 
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then a writ of ^^ capias ad valentiam " issued to take as much 
land of the warrantor as was equal to the value of the land 
in question : and if he continued in default then judgment 
was given that the demandant should recover the land 
against the tenant, and the tenant an '' excambium ad valen- 
tiam " out of the land of the warrantor. Upon this, there 
issued a writ {y) for the demandant commanding the sheriff 
'^ quod habere facias seisinam/' and another for the tenant 
*' de excambio " against the warrantor, the judgment being 
'' Becuperat terram suam versus B per defaultam B et B in 
miseracordia et habeat de terra ipsius G in loco competenti 
excambium ad valentiam " (z). 

If the warrantor appeared, and after trial judgment was 
given against him, the judgment was in effect the same. 

Such was the procedure between subject and subject ; it 
appears to have been very nearly the same where the Crown 
was concerned. 

In the first place it is clear that the king was bound to 
warrant equally with a subject (a), but properly speaking 
he could not be " vouched," because " voucher " implied 
summons by writ, and the king of course could not summon 
himself. The grantee's course was to pray " aide le roy," the 
form of the prayer being " Sine rege respondere non potest 
eo quod habet chartam suam de donatione per quam si amit- 
teret rex ei teneretur ad excambium" (aa). Now, "aid prier" 



corum iisdem justiciariisnostris vocat ipsum A ad warrantizandum versus 
praedictum E. etc., Eeeve's " History of the English Law," 1 vol. 440 ; 
Bract. 383 b. 

( y) The form of this writ was as follows : — Rex vicecomiti & tibi 
precipimus quod eidem A de prasdicta terra cum pertinentiis sine dilatione 
plenariam seisinam habere facias et de terra ipsium C in balliva tua habere 
facias eidem B excambium ad valentiam praedictae terroe sivie dilatione 
per visum legalium hominum. Teste, etc. Bracton, f. 387 a, 

(z) Reeve, " History of the Common Law," 1 vol. p. 443. 

(a) Bract. 382 b. 

(aa) Reeve, ** History of the English Law," vol. i., 439 ; Bract. 382 b. 
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was not a process originally applicable to cases of warranty, 
but only where " a man was impleaded and could not make 
defence without aid of some other " (6), whether the king 
or a common person, and hence an ambiguity arose, when- 
ever " aide le roy " was sought, whether it was in the nature 
of a voucher or merely on account of feebleness of title, the 
entry of it upon the roll being the same in either case, or 
" all one " (c) as the reporter says. It was subsequently * 
settled, in the very case quoted {d) in the judgment, that 
where it was in the nature of a voucher the special matter 
should be entered. 

The above was the only difference in the proceedings 
where the Crown was concerned, and the " excambium " 
had to be rendered just as much in the one case as in the 
other. 

The next thing which has to be considered is the nature 
and quality of the " excambium." It seems to have been 
lands and tenements, and nothing else. Coke in the fore- 
going passage defines it as'Hhe other lands and tenements" 
yielded upon voucher, and the course of the proceedings 
points to the same conclusion. Under the " capias ad valen- 
tiam " the sheriff appears to have taken only lands ; the 
judgment was for the value "in lands," and the writ of 
execution issued " for lands ; " and this also is the view of 
the excambium taken by modern authorities {e). 

If then the " excambium " was lands, what would be the 
proper judgment upon a petition seeking to recover it? 
That one, it would seem, which was usual in cases where land 
was recovered from the Crown by a subject. But in such 
cases the judgment was one of amoveas mantis, and this is 

(h) Com. Dig. tit. Aide Prier., B. (B. 1). 
(c) Bro. Abr. tit., Aide le Roy, 3. 
Id) Y. B. 9 Hen. 6, 3. 

(c) Reeve's " History of the English Law," vol. i., p. 447 ; Roscoe's 
" Real Actions," vol. i., p. 273. 
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the very judgment which the Court says it " could not have 
been." 

Of course if the " yalue " recovered had been given in the 
fonn of damages in money, then the Court would have been 
undoubtedly right. 

Of the authorities which shew that petitions lie for chattels 
as well as freeholds, little need be said, for allowing that 
they do, the present argument is no way advanced: the 
question being, not of what quality of thing restitution can 
be obtained, but whether petition is available for other pur- 
poses than restitution. 
The Leaving these points, we turn to the consideration of the 

Case ex- Bankers' Case, and Lord Somers' opinion therein. 
plained. Now, before entering upon an examination of this case it 

should be distinctly noticed that it is not one of petition of 
right at all, but a proceeding to obtain a debt due from the 
Crown, not by suing the Crown directly, but by petitioning 
the barons of the Exchequer ; and that the true point of the 
case is not whether a petition of right, but whether a petition 
to the barons of the Exchequer would lie for such a purpose. 
It was ultimately decided that it would, though Treby, C. J., 
of the Common !Pleas, and Lord Keeper Somers were of a 
contrary opinion. 

This being the real decision, it may be fairly asked how 
it ever came to be looked upon as an authority for the pro- 
position that a petition of right will lie for a breach of 
contract ; this seems to have happened in the following 
way. 
Lord ^ Lord Keeper Somers, in the course of his argument against 
argument the granting of the remedy in the Court of Exchequer 
*" Chamber, maintained that as no warrant for payment was 

good unless passed under the Great or Privy Seal it could 
be no good petitioning the barons, who have no power to 
affix such seal ; and to illustrate his argument he adduced 
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instances to shew that the course of business has always 
been for Crown debtors to petition the Crown, and for this 
purpose he lays the Bolls of Parliament under contribution. 
It is in this portion of his argument that he gives expres- 
sion to certain statements about petitions of right in general. 
Home of these statements are certainly capable of the con- 
struction which has since been put upon them, and these 
are the ones which have been relied on as the authorities 
for the above proposition. That such statements are entitled 
to the greatest respect is certain ; whether, however, it is 
justifiable to call them a distinct and considered judgment 
is questionable. Now, let us see what Lord Somers himself 
says upon this point, and, secondly, the grounds for his 
statement. 

The passage will be found at p. 83, and is as follows ; judgment. 
he has just been arguing that the proper remedy for the 
recovery of the arrears of a freehold annuity is a petition 
to the person of the king (p. 82), and he goes on to add ; — 
" Indeed I take it to be generally true that in all cases 
where the subject is in the nature of a plaintiff to recover any- 
thing from the king, his only remedy at common law is to 
sue by petition to the person of the king. And to shew that 
this was so, I would take notice of several instances. That 
in cases of debts owing by the Crown, the subject's remedy 
was by petition appears in Aynesham's Case (Eyley, 251), 
which is a petition for £19 due for work done at Carnarvon 
Castle." 

" So (Ryley, 251), the executors of John Estrateleng peti- 
tion for £132 due to their testator for wages. The answer is 
remarkable : Habeant breve de liberate in cane' thes : et 
cameriis' de £32 in partem solutionis." 

" So the case of Yerward le Galeys for £56 : Kyley, 414." 

" In like manner in the same book, 253, 33 Ed. I., several 
parties sue by petition for money and goods taken for the 



122 PETITION OF RIGHT. 

king's use, and also for wages due to them, and for debts 
owing to them by the king. The answer is : "Eex ordinavit 
per consilium thesaurarii et baronum de scaccario quod 
satisfiet iis quam citius fieri poterit ; ita quod contentos se 
tenebunt." And this is an answer given to a petition pre- 
sented to the king in parliament, and therefore we have 
reason to conclude it to be warranted by law. They must be 
content, and they shall be paid '^ as soon as possible." The 
parties in these cases go first to the king by petition ; it is 
by him they are sent to the Exchequer, and it is by a writ 
under the Great Seal that the Exchequer is empowered 
to act. 

Let us now see how far the foregoing passage is an autho- 
rity for the statement that a petition of right will lie against 
the Crown for a simple contract debt such as wages. 
What Lord In the first place, in order to understand Lord Somers' 
meant. argument, it is not necessary that we should conclude that 
when he spoke as above of the subject's remedy being in 
such cases as he describes " hy petition to the person of the 
hingy^ that he necessarily meant that such a petition would 
be a petition of right ; he may merely have meant to say 
that when you are a creditor of the Crown, to the Crown you 
must go for payment, as none but the Crown can give you a 
warrant for payment; you may or you may not be paid, 
but it is useless to go elsewhere. 

That this was his meaning seems probable when we con- 
sider that all he was arguing' for was, that you must go to 
the king and not to the barons, and that the point whether 
the king was or was not forced to pay was hardly before 
him ; and that if he really did mean that the king was 
bound to pay he used very bad illustrations to his text, 
because out of the three instances he adduces it will be seen 
that the king only paid one of the petitioners, viz., Ayne- 
sham, and that, with regard to the other two, he paid the 
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second only about a sixth of his debt, and the third he only 
promised to pay " as soon as he could," which would hardly 
satisfy suppliants who were entitled to be paid in full. 

If this is all that is meant, then his remarks are perfectly 
justifiable and his cases are apposite. 

But the Court in Thomas' case gave Lord Somers credit The Court's 
for meaning more than this, and said that in speaking as t^onTr * 
above he expressed a " distinct and considered judgment, g^^^rs' 
that a petition of right would lie against the Crown for a argument. 
simple contrarCt debt such as wages " (/). 

No doubt this opinion receives some colour from the fact 
that he certainly does seem to have considered Aynesham's 
case, at all events, as a petition of right (g). But there Reasons 
are grounds for saying that if this was his judgment, and if luterpreta- 
he did consider such cases as Aynesham's to be petitions of ^^^^' 
right, as they have been understood from Staunford's time 
downwards, that he was in error. 

To understand precisely what was done in Aynesham's 
case it is necessary to make a brief preliminary statement. 

It may be taken as true that at the time at which Ayne- Ayne- 
sham presented his petition, no money could be paid out of ^s™ex- 
the Exchequer without a writ for so doing (h). This writ, *°"^ed. 
which was issued from the Chancery and passed under the 
Great or Privy Seal, was called a " Liberate," of which the 
following example is given by way of illustration. 

" Henricus Dei Gratia Eex &<5. (Koberto) Thesaurario et 
(Willelmo Malduit et Warino filio Girolde) Camerariis suis, 

(/) Ptr Curiam, Thomm v. The Queen, L. R. 10 Q. B. at p. 43; 44 
L. J. Q. B. at p. 16 ; 31 L. T. at p. 443 ; 23 W. R. at p. 179. 

(jg) See 14 HowelFs State Trials, p. 61, where Lord Somers seems to 
consider the endorsement on Aynesham's petition, viz., " fiat breve' de 
cane' de liberate thesaurario et camerariis quod iiberent ei tantam sum- 
mam et onerent Hugonem Camerarium de Carnarvon," as a " special one,' 
for a " petition of right." 

(Ji) 11 Coke's Reports, 91 ; Dialogus de Scaccario, 2 Mad, 373. 
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salutem. Liberate de thesauro meo xxv marcaa fratribus 
Garlosiae, de illis L marcas quas do lis annuatim per 
Cartam meam. Teste Willelmo de Sanctae Mariae Ecclesia 
apnd WestmonaMterium " {i). 

In every case, therefore, in which a creditor of the Crown 
was paid it was by one of these " liberates ;" the steps in the 
transaction seem to have been as follows. In order to obtain 
the writ the creditor approached the person of the Sovereign 
by petition, informing him by recital therein how and for 
what the debt was contracted, and praying for the king's 
warrant for the issue of the writ. If the king assented, he 
indorsed the petition in some such form as the following : — 

"Fiat breve de Gancellaria de Liberate Thesaurario 
et Camerariis quod liberant ei tantam summam." 

With the petition thus endorsed the suppliant went to the 
Chancery, where, upon the strength of the endorsement, a 
writ in the form above given was issued to him; this writ he 
took down to the Exchequer, where it was first copied upon 
a roll {h) which was kept there for recording all the " liberates" 
issued by the king, and then the suppliant received cash 
for it. 

The transaction was very simple, and is very much as if 
the Sovereign were to pay his creditor by a cheque upon 
his bankers. That this was the usual course of business is 
stated by writers upon the Exchequer such as Coke and 
Maddox, and is plain by comparing the KoUs of Parliament 
where the petition for the *' Liberate " was recorded with the 
" Liberate Roll " which records the issue of the " Liberate" 
itself. 

To show the sort of payments that were made by " Libe- 

(i) A number of specimens of this writ are collected, 1 Mad. 390. 

(k) These rolls are still in existence and have been partially edited : 
" Rotuli de Liberate & Regnante Johanne, Cura Duflfus Hardy, London, 
1844";. and "Issues of the Exchequer," Frederick Devon, London, 
Murray, 1837. 
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rate," it will be well to extract a few cases from the Roll of 
10 H. 3 (Z). 

The king by his writ in the form above given, commands 
the treasurer and chamberlains of his Exchequer to pay 
(" liberate ") the following sums to the people and for the 
purposes following : 

" To William, a monk of Beaulieu, going on our em- 
bassy beyond sea, for his expenses, 2 marks. 

" To Peter, the engineer of war-slings, going to our 
castle at Corfe, to make our slings there, 4 marks. 

" To Joan, the wife of Ralph de Georges, 4 marks to 
purchase a robe and a cope. 

" To Robert Brimman and Roger Fegg, for the use of 
the men of Yarmouth, £30, for herrings purchased 
to distribute in alms. 

" To Richard de Chilleham, 10 marks, as a loan. 

" To Isabella, the wife of our beloved Clerk, Robert of 
Canterbury, 5 marks, to purchase a robe for our 
use." 

Besides these there are many others to carpenters, masons, 
jewellers, upholsterers, for various works they had done, and 
some to monks for saying mass. 

This form of payment lasted down to the reign of 
Wm. IV., the two last people who received money in this 
way being the Master of the Rolls, for whose benefit a writ 
of Liberate passed under the Great Seal as late as 1837, and 
the Usher of the Exchequer, who received payment in this 
way in 1844 (m). 

We are now in a position to understand what was done in Ayne- 
Aynesham*s case: here is the account of the matter -casrone 
extracted from the Rolls of Parliament by Ryley (it). fo/f'*'*''' 

(l) Issues of the Exchequer, F. Devon, supra, "hberate." 

(m) Rotuli de Liberate cura Hardy, supra, introduction, 
(w) ** Placita Parliamentaria," 251. 
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** Ad petitionem Henrici de Aynesham Cementarii pe- 
tentis quod Eex velit precipere quod solvatur de xix". v*. q 
qui ei debentur de tempore quo operabatur in operibus 
Castri Eegis de Carnarvon unde Thesaurarius habet Certi- 
ficAtionem, &c. 

" Ita responsum est : — Fiat breve de Cancellaria de 
Liberate Thesaurario et Camerariis quod liberant ei tantam 
smnmam, &c." 

Shortly, that is to say, Aynesham petitioned the king for 
his " pre<*.ept " for a writ of " Liberate," and was successful. 
A similar account may be given of Estrateleng's case, while 
it is sufficient to look at the entries of Yerward de Galeys' 
and the " general debtors' " cases in Ryley, to be satisfied 
that they were not petitions of right. 

Now Lord Somers seems to suppose that not only the 
foregoing petition, but also all the petitions in Ryley 's 
" Placita Parliamentaria " are petitions of right ; and as he 
founds his opinion that petition of right lies for damages 
for breach of contract upon this supposition, it will be 
as well to see if he is correct. 
Petitions As the Question whether petitions for " liberates" can be 

for " libe- 

rates " not Considered as petitions of right has already been fully dis- 
rightT" ° cussed, it is not proposed to recapitulate that argument : 
but upon the general question whether all the petitions in 
Parliament can be considered petitions of right, a few re- 
marks may be offered. 
Position of By the common law of England, every subject has, as we 
in Parlia- havo scon, the right of petitioning the Sovereign for the 
™®"** redress of grievances. Such grievance may be either a com- 
plaint of a violation of some right by the Sovereign, in which 
case the subject will have not only the right to petition but^ 
in a non-legal sense, a right to redress, and his petition will 
be what is called a petition of right ; or his grievance may be 
merely in the nature of a complaint not giving him any title 
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to redress, but of which the king may of his grace take 
notice, and afford such alleviation as the circumstances of 
the case seem to require, and he is competent within the 
order of the law to give, but of which he is not bound 
to take any notice at all. There are other petitions upon 
the border-land between these two classes, in which it 
is impossible to say whether redress is due to a suppliant as 
a right or as a favour; and it is this distinction among 
petitions that Lord Coke probably had in his mind when he 
said " Of petitions in Parliament some be of right, some of 
grace, and some mixt of both " (o). 

Now, if it could be positively affirmed with respect to all Petitions in 

. T^ . 11, Parliament 

the petitions presented in Parliament that they belong to not all 
the first of these classes, in which redress is given as a matter rfgbt?^* ^ 
of right, the difficulty of determining whether a petition lay 
in any particular case would be at an end ; there are, how- 
ever, certain difficulties in the way of those who (oo), like 
Lord Somers, take this view of them, which difficulties are 
as follows : 
The first is this ; unless we are prepared to say that there Reasons 

lor so 

never were such things as " petitions of grace," and some holding. 
" petitions mixt of both," as Lord Coke says, we must be at 
some loss to know where the records of such petitions are to 
be found ; they were certainly presented in Parliament, and 
it is at least singular that no mention of them should appear 
upon the Bolls. 

Again, if all the Parliamentary petitions are petitions of 
right, and are at the present day binding authorities upon 
the Courts, then why should any line at all be drawn as to 
what can or cannot be recovered by this method of proceed- 
ing, other than that which we find drawn in the answers by 
Parliament ? — but when we come to examine them, we find 

(o) 4 Inst. 11. 

(oo) Serjeant Manning in Smith v. Upton^ 6 M. & G. 251. 
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there is no such line. For instance, it is quite plain that a 

subject can recover in contract, as the following examples 

shew. 

For bread and meat sold to late king — 

6 Ed. 1 ; 1 Rot. Pari. 1 b. 
Work done as a mason — 

Aynesham's Case, 33 Ed. 1 ; 1 Eot. Pari. 164 b; 
Ryley, 251. 
Wages and loss of horses — 

Estrateleng's Case, 33 Ed. 1., ibid. 
Price of wax — 

Basyng's Executors, 35 Ed. 1 ; Ryley, 334. 
Services in Gascony — 

Fitzwalter's Case, 33 Ed. 1 ; Rot. Pari. 169 a; Ryley, 259. 
Price of a horse — 

Beisney's Case, 33 Ed. 1 ; 1 Rot. Pari. 164 b; ; Ryley, 251. 
Money paid — 

Lodelawe's Case, 33 Ed. 1 ; 1 Rot. Pari. 169 b. 
Wages — 

John de la Dolyne's Case, 33 Ed. 1 ; Ryley, 245. 
Arrears of pay — 

14 Ed. 2 ; 1 Rot. Pari. 378 a ; Ryley, 414 ; Yerward's 
Case. 
Surcharge of rent — 

14 Ed. 2 ; Ryley, 402 ; Cotingham's Case. 
Price of oats — 

Bissop's Case, 14 Ed. 2 ; Ryley, 408. 
Rent of land seized by king — 

Abbot of Faversham's Case, 4 Ed. 3; Ryley, 646; 
14 Howell, 60. 
Value of ship lost in king's service — 

Adam le Clerk's Case, 8 Ed. 2. 1 ; Rot. Pari. 317 b. 
Debts owed to suppliant's husband attainted by king — 

15 & 16 Ed. 2. ; 1 Rot. Pari. 415 b. 
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And also in torty as the following cases shew : — 
Disturbance in perception of tithes — 

Prior of Chr. Ch. Case, 31 Ed. 1 ; 1 Eot. Pari. 59 b.; 
Ryley, 218. 
Tithes subtracted by the king's officers — 

8 Ed. 2, 1 ; Rot. Pari. 319 a. 
Wrongful distress — 

John Mowbray's Case, 33 Ed. 1 ; 1 Rot. Pari. 163 a ; 
Ryley, 218. 
For wool wrongfully taken for king's use — 

Michael de Harcla's Case, 33 Ed. 1 ; 1 Rot. Pari. 163 a ;. 
Ryley, 248. 
Wheat seized under pretence of a royal commission — 

14 Ed. 2 ; 1 Rot. Pari. 320 a. 
And lastly in cases where one would certainly have ima- 
gined that relief would have been a pure matter of favor ; for 
instance, in one case {p) Cad dell asks for a reward because 
he has lost his brother and cousin in the wars in Ireland, and 
the king certainly entertains the request. If this is law at 
the present day, why should not any one who has suffered 
from a tort by the servants of the Crown, or who lost a rela- 
tive in war, recover upon a petition of right ? It is hard to 
find any answer, and yet it has been absolutely decided by 
the Courts that in neither of the above cases (j) has the 
suppliant any claim. 

Such doubts having arisen in reference to these parlia- 
mentary petitions, are there any reasons which might 

(/O I^yley> !*• !*•> P* 41^* ^ nostre Seigfi le Roy prie pur Dieu Johan. 
Gadel Direland, quad este sovent en sa guerre en Ireland & a la saut de 
Berewyk quil lui plese grauntier en reward de son service Poffice desliere 
portier du Chastiel de Dyvelyn a terme de sa vie a tenir en reward del 
mischief que lui avient quant il perdit son frere et son cosyn per les Escotz 
en Ireland. Ita responsum est : Expectet adventum Justiciorum et Eex 
inde habebit eorum avismentum. 

(q) ToUn V. Reg, 16 C. B. N. S. 310; 33 L. J. C. P. 199;' Feather v. 
Reg, 6 B. & S. 294 ; 35 L. J. Q. B. 200. 

K 
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induce us not to regard all of them as petitions of 
right ? 

It would seem that there are. In the first place, never 
before they were quoted by Lord Somers in the Bankers' 
Case were they mentioned in any judgment, abridgment, 
digest, or text-book as authorities : neither Fitzherbert, 
Broke, or Staunford mention them ; and every definition 
which these writers attempt of petition of right is utterly 
inconsistent with the supposition that they regarded these 
parliamentary petitions as binding upon them. Coke, who 
may be said to have summed up in his notes to the Saddlers' 
Case the learning on the subject of petition, monstrans, 
and traverse, never even makes a passing allusion to thenu 
Is it likely that such lawyers as these would be utterly 
ignorant of such a mine of precedent close at hand ? that the 
memory and tradition of such things should have com- 
pletely died out from the minds of the judges who sat upon 
the bench ? and that they should solemnly have assembled, 
as they did in Henry the Seventh's reign, to decide whether 
a petition would lie for specific chattels or a term of years, 
when, if these parliamentary petitions are to be regarded as 
precedents, it had long ago been held that it would lie upon 
almost every imaginable claim ? 

If, then. Lord Somers' opinion that petition lay for 
damages for breach of contract was founded upon an 
erroneous supposition that the petitions in Parliament were 
petitions of right, it would seem. open to revision at the 
present day. 
Summary It may be admissible perhaps here to sum up the fore- 
going argument as follows : First, that as in the passage of 
Lord Somers' judgment which is relied upon, petition of 
right is not mentioned, but only " petition to the person of 
the king," it is possible that Lord Somers was not thinking 
of petition of right at all, but of the old system of petitioning 
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the king in Parliament for payment of a debt by " a writ of 
Liberate." Secondly, that this interpretation of his meaning 
is rendered probable by the following considerations : (1) 
that he was not arguing that the Crown must pay in cases 
of debt, but that it was the only person who covM pay, there 
being no one else who could issue a warrant on the Trea- 
sury ; (2) that Aynesham's case, by which he supports his 
argument, is not a petition of right but a petition for a 
"Liberate;" (3) that for the purposes of his argument a 
petition for a '^Liberate " is just as good an illustration as a 
petition of right. Lastly, that if the words " petition to the 
person of the king " are interpreted to mean " petition of 
right," they involve Lord Somers in a misunderstanding of 
Aynesham's case, which is improbable, seeing that he had 
thoroughly mastered the subject of petitions of all sorts. 

In conclusion, the statements of text-writers and the dicta 
of judges given by the Court in the case of Thomas v. The 
Queen in support of its decision have to be considered. 

The Court said that Chief Baron Comyn {r) " expresses Expiana- 
no doubt as to the soundness of the doctrine laid down by Baron 
Lord Somers, and cited by him in his Digest." Upon this ^^.'^y^'" 
point it is well to remember that the work in question is 
a mere repository of decisions and dicta, and that doubts 
that are not to be found in reported cases are not given 
therein. 

Turning to the dicta of judges, the first one is that of 
Buller, J., in Macbeth v. Saldemund (s). 

The circumstances under which this opinion was expressed BuUer's 
were as follows : — In the year 1786 an iaction was brought Ma^hy, 
against a Government oflScial for the price of certain goods ^^^ 
which had been supplied at his order to one of the English 

(r) See also Manning, Ex-practice, p. 84; Chitty's Prerog., p. 341, for 
similar opinions based on a similar ground, 
(s) 1 Term Rep. 176. 

K 2 
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forts in Canada. The defence was that the defendant had 
thereby incurred no personal liability, bat that the goods 
had been supplied to and upon the credit of the Govern- 
ment. After the judge (BuUer, J.) had summed up the case 
to the jury, they asked him whether any one else would be 
liable in the event of the present defendant being dis- 
charged ; he informed them that this consideration was no 
part of their duty, but added that he was of opinion that if 
the plaintiff's demand were just, his proper remedy was by 
petition of right. 

An opinion of this sort, uttered at nisi privSy can never, it 
is submitted, be received with too much caution, however 
eminent the judge may be who utters it ; but the circum- 
stances under which the one above was uttered, without ap- 
parently any previous consideration or argument of counsel, 
make it, it is submitted, of little value as an authority ; and 
it is significant that when it was challenged upon the argu- 
ment of the rule for a new trial, no effort was made by the 
Court to uphold it, the judgments not containing any 
mention of it ; the oqly allusion to it being in Lord Mans- 
field's judgment in granting the rule, and he only says that 
Lord Somers' judgment in the Bankers' Case seems to go 
that length, which is quite true ; while he himself expresses 
no opinion of his own whether Lord Somers in so deciding 
is right or wrong. 
Lord Den- Neither in Oldham v. The Lords of the Treasury (t) nor 
dictum ia in the Baron de Bode's Case (u), do there seem to be any 
deh<^s observations which can be properly applied to petitions of 
Case, right for damages for breach of contract. The former 
case only contains a dictum to the effect that money due 
to a subject by way of pension can be recovered by this 
means ; and if the latter case be carefully read it will be 

(0 6 Sim. 220. 
(u) 8 Q. B. 274. 
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seen that the " suggestion " to which Lord Denman felt 
such repugnance was not " that a petition of right would 
not lie for damages for breach of contract/' but "that 
though it should lie for lands and chattels it would not lie 
for money/' which appears to be a very different thing. 

The case of Viscount Canterbury v. Attorney-General is 
really totally inapplicable, the question of petition of right 
for damages on contract not having been raised either in 
the argument or judgment. 

With regard to the two remaining cases, the following 
account may suflBce. In the year 1865 two attempts were 
made to extend the remedy by petition of right to cases of 
alleged torts by the Crown. One case was brought in the 
Court of Common Pleas, the other in the Court of Queen's 
Bench ; and in neither was any decision upon the Crown's 
liability in cases of contract asked for. In both cases, how- 
ever, the Court noticed the question. 

The Court of Common Pleas, in giving judgment against and of the 
the suppliant, said (x) : " We pass the class of claims in Sn * 
founded on contracts and grants with brief notice, because ^' ^^^* 
they are within a class legally distinct from wrongs. In 
the Bankers' Case Lord Somers so treats them, giving 
various instances of petitions for money on account of work, 
wages, debts, and goods founded on contract, and he makes 
no allusion to a claim against the king for damages for a 
wrong. We pass from the class of claims on contract in 
all systems of law distinguished from claims founded on 
wrongs," which latter cases we will now examine. 

The Court of Queen's Bench said : " W^e think that the Feather 
only cases in which petition of right is open to the subject ^' *^* 
are where land or goods or money of the subject have found 
their way into the hands of the Crown, and where the pur- 
pose is to obtain restitution, or where that cannot be 

(x) Tobln V. Beg., 16 C. B. N. S. at p. 355 ; 33 L. J. C. P. at p. 206. 
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obtained compensation in money, w where the claim arises 
oui of a contract for goods supplied to the Crwon or the public 
service. It is in such cases only tliat instances of petition 
of right are to be found in the books, and no case has been 
shewn in which it has been brought for a wrong " (y). 

The Court in their judgment treat both these passages as 
intimations of opinion that the Crown is liable in contract ; 
this, howeyer, it is submitted, is not their necessary conse- 
quence; the former contains no expression of opinion 
whatever, either for or against such a proposition, while 
the latter only purposes to be an enumeration of those cases 
in which precedents for proceeding by petition of right 
could be adduced, and which is only given for the purpose 
of shewing that the case which the Court was then consider- 
ing was not sustainable even if the very widest and most 
liberal definition of what could be the subject of a petition 
of right was adopted. 

Such is the judgment in Thomas y. The QueeUy which estab- 
lished the principle that the Crown is liable in damages for a 
breach of contract : a decision which can perhaps be better 
supported on the ground of expediency than precedent. 
Looking back at the foregoing pages, it seems as if the 
whole doctrine was founded on what, in the light of better in- 
formation, appears to be a misapprehension of certain cases 
which it has been endeavoured to present in the preceding 
pages in their true light. This misapprehension, originating 
with Lord Somers, who was not only distinguished as a 
lawyer, but was also justly regarded as an authority upon 
the subject, from the time and money which he spent in 
mastering the learning thereon in connection with his 
celebrated judgment in the Bankers' Case, crept into most 
of the text-books published after that date, and is perhaps 

(y) Feather v. 2'ke Queen, 12 L. T. 114 ; 6 B. & S. 257 ; 35 L. J. Q. B. 

200. 
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to be held responsible for the dicta by various judges to a 
similar effect which are to be found scattered through the 
Reports. Such b^ng the state of affairs in 1874, there was 
suflScient authority, for the Court of Queen's Bench, possibly 
impressed with the convenience of dealing in this manner 
with such claims as Mr. Thomas then pressed against the 
Crown, and to a certain extent perhaps influenced by a 
consideration of the hardship which would be inflicted 
upon suppliants by refusing them relief, found it possible 
to decide that a petition of right would lie to recover 
unliquidated damages for breach of contract from the 
Crown. 

Wliatever doubt may exist as to the reasoninff upon ^*®®^ ^^\' 

, , , ^ *- sequent to 

which the decision is based, it would be wrong to suppose Thomas 
that the decision itself has been received with anything 
like disfavour or hostile criticism in superior Courts ; on the 
contrary, it has been accepted as law by the Court of 
Appeal and the Judicial Committee of the Privy Council. 

Thus, in the case of Kinloch v. The Qtieen («), the parti- A7n/ocA 
culars of which we have already given. Lord Justice Cotton, 
in giving judgment, thus recognised the subject's remedy 
for a breach of contract by the Crown: "It would be 
right," he said, "to state, in the first place, what it was 
that Mr. Einloch must shew in order to succeed. He must 
shew either that the Crown had property of his in its hands, 
or in the hands of its agents, or that there was some contract 
which entitled him to relief. And similarly, De Dohse v. The Be Dohse 
Queen (a) and Eyre v. The Queen (J), which were both cases ^ ^ 
upon contracts, both came before the Court of Appeal with- ^9- 
out the subject's right of petitioning in contract being 
questioned. 

(z) Times, March 22, 1885. 

(a) Divisional Court, Times, Srd June, 1886; Appeal Court, Times, 
Srd March, 1885 ,• House of Lords, Times, Nov. 26, 1886. 
ih) Times, June'8, 1886. 
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Reg. ▼. Two cases had recently come before the Privy Council 

^^^^^' on appeal from Canada in which it has been recognised. 
In the first, the suppliant, who was a member of the Quebec 
Bar, sought to recover from Her Majesty, upon a quantum 
meruit payment for services rendered upon a retainer by 
the Canadian Government, to represent them at a certain 
Fishery Commission, sitting at Halifax ; the only point 
discussed was whether the suppliant's status as a barrister 
prevented him from suing for his fees, and it was tacitly 
admitted that if it did not, he could recover on such a 
contract between himself and the Crown (c). 

In the second case {d) the -question as to the liability of 
the Crown on contract was distinctly raised. The facts 
were as follows : — 
Windsor, The Government of Canada, by an agreement dated the 
^«y ^^' 22nd of September, 1871, undertook to give the Windsor 
Beg.j ^c. and Annapolis Railway Company the exclusive use of the 
Windsor Branch Bailway, and also running powers over 
the trunk line from Windsor Junction to Halifax for the 
term of twenty-one years. The abovementioned company 
in pursuance of that agreement entered upon and worked 
the Windsor Branch Railway until the 1st of August, 
1877, when the Government Superintendent of Railways 
took possession of the line and put an end to the occupa- 
tion of the company, subsequently leasing it to another 
company. 

One of the questions for the decision of the Privy 
Council was, whether the Crown was liable for this breach 
of contract ; upon this point the Judicial Committee said 
as follows : — 

" Their Lordships are of opinion that it must now be re- 

(c) The Queen v. Doutre, L. R. 9 App. Cas. 745. 

(d) Windsor and Annapolis Bailtvay Company v. The Queen and the 
Western' Counties Railway ^ L. R. 11 App. Cas. 607 ; 55 L. J. P. C. 41. 
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garded as settled law that, whenever a valid contract has 
been made between the Crown and a subject, a petition of 
right will lie for damages resulting from a breach of that 
contract by the Crown." 

" Sect. 8 of the Canadian Petition of Right Act (39 Vict, 
c. 27, Dom. Parlt.) contemplates that damages may be re- 
coverable from the Crown by means of such a petition ; and 
the reasons assigned by Lord Blackburn for the decision 
of the Court of Queen's Bench in Thomas v. The Qvsen 
appear to their Lordships necessarily to lead to the con- 
clusion that damages arising from breach of contract are so 
recoverable, A suit for damages in respect of the violation 
of contract is as much anr action upon the contract as a suit 
for performance ; it is the only available means of enforcing 
the contract in cases where, through the act or omission of 
one of the contracting parties, specific performance has 
become impossible. In Tohin v. The Queen^ Chief Justice 
Erie, whilst affirming the doctrine that the Sovereign cannot 
be sued in a petition of right for a wrong done by the 
executive, took care to explain that claims founded on con- 
tracts and grants made on behalf of the Crown are within a 
class legally distinct from wrongs." 

" It was argued for the respondent that in Thomas v. The 
Queen the claim of the suppliant was not for damages, but 
for a pecuniary consideration alleged to have been due in 
terms of the contract, and consequently that it was unneces- 
sary for the Court to decide anything as to the liability of 
the Crown for unliquidated damages resulting from breach 
of contract. But Lord Blackburn, in that case, deals with 
the suppliant's petition as alleging certain breaches of pro- 
mises made to the suppliant on behalf of the Queen ; and 
his reasoning appears to this board to be quite as applicable 
to a claim of unliquidated damages for breach of contract 
as to a claim for the contract price. Lord Blackburn rests 
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the judgment mainly upon the Bankers' Case, which was a 
suit for annuities granted by letters patent under the Great 
Seal ; but his Lordship at the same time points out that 
from the time of Lord Somers there had been repeated ex- 
pressions of opinion by eminent judges in favour of a view 
that a petition of right lay against the Crown on a contract. 
It is unnecessary to cite these opinions^ which are all col- 
lected in Thomas v. The Queen, Their Lordships may, 
however, refer to the accurate exposition of the law given 
by the late Coctbum, C. J., in Feather v. The Queen : — " We 
think it right to state that we see no reason for dissenting 
from the conclusion arrived at by the Common Pleas in 
Tobin V. The Queen. We concur with that Court in think- 
ing that the only cases in which the petition of right is op^a 
to the subject are where the land or goods or money of a 
subject have found their way into the possession of the 
Crown, and the purpose of the petition is to obtain restitu- 
tion, or, if restitution cannot be given, compensation in 
money ; or when a claim arises out of a contract, as for 
goods supplied to the Crown or to the public service." 

Not only has the principle been approved, but it has 
also been very largely acted upon both at home and 
abroad. 
Canadian Thus in Canada the following cases have been decided : — 
A contractor has been allowed to petition for the price of 
extra work under a contract {e) ; a barrister to proceed upon 
a quantum msruit for his fees (/) ; a Crown lessee of fly- 
fishing disturbed in his enjoyment thereof, on his covenant 
for quiet enjoyment {g) ; a contractor with the Govern- 

(e) O'Brien v. The Queen, Canada S. C. R., vol. iv., p. 629 (1881) ; 
Jones V. The Queen, Canada S. C. R., vol. vii., p. 570 (1883) ; Ishister v. 
The Queen, Canada S. C. R., vol. vii., p. 696 (1884). 

(/) The Queen v. Doutre, Canada S. C. R., vol. vi., p. 342 (1882). 

(jg) The Queen v. Robinson, Canada S. C. R., vol. vi., p. 52 
(1882). 
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ment for the ofiScial printing for damages for a breach 
thereof (A). 

And in England most of the claims between Government 
and the various contractors for public works are settled in 
this way, as the return "From the Lords Commissioners of 
Her Majesty's Treasury of every Petition of Bight which up 
to the Date of the Return {i) has been Presented to and 
fiated by her Majesty under the Act 23 & 24 Vict. c. 34," 
shews. 

But although the Crown is liable in contract, a subject A tort 
cannot, it is submitted, treat a wrong so as to make the treated 
Crown liable : he cannot, that is to say, frame his tort as a * ^^^^^^ "^ 
breach of contract, and so recover. 

A very ingenious attempt was made lately in America in 
this direction. 

It should be first stated that claims against the Govern- 
ment in America are adjudicated upon .by the Court of 
Claims, and that as the only claims which the Court can 
entertain are cases of contract, the position of a suppliant 
in America and England is very similar. 

This being so, a suppliant, a private citizen, the owner of 
certain buildings which had been seized by a Government 
oflScer for the use of the Government under a claim that 
they belonged to the Government, sought to recover against 
the State for use and occupation. In support of this claim 
he used the following very ingenious argument : the maxim 
that the State can do no wrong is as true in America as 
the maxim that the king can do no wrong is in England ; 
the action, therefore, of the Government ofiScer cannot be a 
trespass ; if it had been, undoubtedly the claimant could 
not recover. 

But if it is proved that the Government are in possession 

(h) The Queen v. Madean^ Canada S. C. R., vol. viii., p. 210 (1884). 
(t) Ordered by the House of Oommons to be printed 15th June, 1876. 
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of the land^ and it is admitted that they are not there 
wrongfully, then they must be there rightfully. But the 
only way in which they can be there rightfully is with the 
ovmer's consent. This, therefore, must be implied in the 
present case. They are, therefore, liable for use and occu- 
pation. 

The Court, however, held that the action of the Govern- 
ment officer was an unequivocal tort, and that the Govern- 
ment in consequence were not liable {h). 

(Ar) langford v. United ttates, 11 Otto, 341, cited also as 101 U. S. 
Bepts. 341. 
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CHAPTER XL 

Petitions of Eight in Equity, 

At the present time, and in the face of the numerous Whether 
petitions of right claiming equitable relief against the tions can 
Crown which have been presented and allowed to proceed ^® ®"^ * 
in the Court of Chancery, it seems too late to say that there 
is no authority for making such claims enforceable, and yet 
with some little qualification such a statement would be 
substantially correct. 

In the first place, there is no such authority to be found 
in either Broke's Abridgment, Staunford's Prerogative, 
Comyn's Digest, Manning's Exchequer Practice or Chitty's 
Prerogative : what authority there is, therefore, must be of 
comparatively modern growth. 

It is quite true that these last-mentioned authors recog- Early 

. , application 

nize that a suppliant may sometimes obtain relief by to the 
process issuing from the Chancery, as ancillary to and in ^ery " " 
aid of his common law right, instead of following out the explained. 
usual procedure upon petition of right; but they do not 
shew that a suppliant was ever entitled to equitable relief 
where he had no enforceable right at common law. 

Thus, for example, the king having a rent-charge by 
wardship, grants it over in fee by letters patent to a 
stranger. Here the ward, when of age, will be entitled to 
bring his petition, or, if he prefers it, a scire fadaattom the 
Chancery to repeal the letters patent (a). 

(a) Bro. Abr., tit. Pet. 11 ; Y. B., 21 Ed. 3, 17. - 



142 PETITION OF RIGHT. 

Again, the king recoyers in quare impedit by default 
against one that was never summoned. Here, as in the 
former case, the injured party may either bring his petition 
generally, or he may ask for and obtain the issuing of a 
" writ of deceit " from the Chancery, upon the issue of 
which the formalities attendant upon a petition of right 
proper will be avoided, and the justices to whom the writ 
is directed may proceed to examine the ^* deceit " without 
more {h). 

Now, although it cannot be denied that in a certain sense 
the foregoing cases are applications to the Chancery, yet it 
was not with a view of enforcing any equitable claim against 
the Crown, but only to ask its assistance to enable the sup- 
pliant to obtain more quickly that to which he had a good 
common law right by petition, and the Chancery in this 
connection does not mean the Court of Equity but the office 
out of which issued all original writs passing under the 
Great Seal ; and it may be asserted that none of the above 
authorities afford any ground for supposing that equitable 
claims as such are enforceable against the Crown. 
Why such And, indeed, upon consideration, this is no more than 
should not might havo been expected, since where the Crown is con- 
be sued, cemed the Court would in most cases be powerless to enforce 
its decrees, and would therefore decline to make them. 
Equity principally, if not exclusively, acts in personam (c) ; 
its judgments, that is to say, are in the nature of commands 
or orders to the people against whom they are given to do 
or abstain from doing certain acts ; and the means which it 
employs to enforce its judgments are by attachment of the 
person when the person is within the jurisdiction, and also 
by sequestration, so far as there are lands or goods of the 

(h) Bro. Abr., tit. Pet. 34 ; Y. B. M. 10 H. 4, fol. 4. Staunford^s 
Prerog., cap. xxii., fol. 73 a. 

(c) Penn v. Ld, Baltimore, 1 Ves. 444 ; 2 W. & T. L. C. 837. 
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oflfender within the jurisdiction of the Court. But where 
the Crown is concerned it would be indecent in the first 
place to issue any command to it, and in the second place 
it would be nugatory, since it could not be enforced either 
by attachment or sequestration ; and this seems to have been 
the view at first entertained by the Court of Chancery {d). 

The question then arises, How has this practice of pro- 
ceeding in Equity against the Crown arisen? It appears 
to have originated in a practice, not sixty years old, of 
obtaining the consent of the Crown upon a petition of right 
to be sued as a subject through one of its superior oflScers, 
usually the Attorney-General. 

The first case in which this course seems to have been Petitions in 
adopted was in the year 1834. In that year Sir William before 
Clayton (e), who was lessee of certain lands held of the ^^[*^^ ^ 
Duchy of Cornwall, which leases were, as he alleged, granted ?^''^^^% 
to him upon certain customary fines, having been refused a 
renewal of such leases upon such fiues, sued a petition of 
right against the Crown, in whom the Duchy was vested. 
The prayer of the petition was special, and in the following 
words : — " That His Majesty would be graciously pleased to 
order that right be done in this matter, and to endorse 
his Royal declaration thereon to that effect, and to refer 
such petition, with such Royal order and declaration thereon, 
to the Lord Chancellor. And that the plaintiff might 
thenceforth prosecute his complaint therein against His 
Majesty's Attorney-General, as representing his rights and 
interests as Duke of Cornwall in the matters aforesaid, and 
that for such purpose the plaintiff might have leave to 

(d) Thus in the foregoing case of Penn v. Ld. Baltimore it is stated 
that the reason why, in Reeve v. The Atty,-Genl, (2 Atk. 223) the 
Chancellor dismissed the bill was, that it claimed a declaration against 
the Grown which the Court had no jurisdiction to decree, suggesting that 
the suppliant's remedy was by petition of right. 

(e) 1 C. P. Cooper's Repts. in Chancery, temp. Cottenham, p. 97 (1834). 
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make such Attorney-General, and also the aforesaid Lords 
Commissioners of the Treasury, parties thereto ; and to pray 
and obtain such relief in such matters aforesaid as under 
the circumstances stated should be just.*' 

What happened thereupon is not very clear. It appears, 
however, from a note made by Lord Brougham, that "it 
viras agreed that, instead of this proceeding continuing in 
its course, a bill should be filed, to which no objection 
should be taken on the ground of prerogative, and that an 
answer should be put in." 

This course was probably adopted because the proceeding 
by petition of right was, as Lord Brougham in his judgment 
calls it, " unusual." A bill was next put in, in which the 
suppliant prayed, inter alia : 

(1) That it might be declared that the plaintiff was 

entitled to have a new lease granted to him 
on payment of the customary or of a reasonable 
fine. 

(2) That a reference might be made to the Masters in 

Chancery to determine such customary or reason- 
able fine. 

(3) That the defendants might be decreed to grant 

such leases upon payment of such fine. 

(4) An injunction against the defendants restraining 

them from granting leases of the premises which 
should in any way prevent the renewal of the 
plaintiff's lease as prayed for. 

An answer was put in by the Attorney-General, and ulti- 
mately the bill was dismissed. 
Taylor v. Three years later a similar course was adopted with regard 
to another petition against the Crown (/). In this case the 
facts were as follows. By certain letters patent King 

(/) TayJoi' V. Atty.-Oenl, 8 Sim. 413. 
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George IV. granted and demised to the Duke of York, for 
divers good considerations, all the mines, etc., within the pro- 
vince of Nova Scotia. At the time of those letters patent, 
Cape Breton was a part of this province, but there was some 
doubt whether the mines therein were intended to be in- 
cluded in the lease. At the death of the Duke of York, his 
Majesty claimed the mines in Cape Breton, and grianted an 
agreement for a lease thereof to Messrs. Bundell & Bridge. 
The executors of the Duke of York thereupon presented 
a petition to his Majesty in his High Court of Chancery pray- 
ing that " his Majesty would be graciously pleased to order 
that right be done in the matter aforesaid, and to indorse his 
Eoyal declaration to that eflfect on the petition, and to refer 
the same to the Lord Chancellor in the Court of Chancery ; 
and that the plaintiffs might thenceforth prosecute their 
complaint in such Court against the Attorney-General as 
representing the rights and interests of his Majesty, and 
also against such other persons as might be necessary and 
proper according to the rules of equity, and that they might 
be at liberty to make the Attorney-General a party thereto ; 
and to pray and obtain such relief in the matters therein 
mentioned as should be just." To this his Majesty was 
pleased to return the following answer : " Let right be 
done." Upon which the plaintiffs presented their petition 
to the Chancellor, praying " that they might be at liberty 
to file a bill in the Court of Chancery against the Attorney- 
General as representing the rights and interests of his 
Majesty, and against other persons," &c. The Lord Chan- 
cellor then made the order asked for, upon which the case 
proceeded against the Attorney-General {g). 

A bill was thereupon filed alleging the facts above stated, 
with this variation, that the agreement for a lease was 
alleged to be an actual lease, and praying " That it might 

Q}) Taylor v. Atftj.-Geul, 8 Sim. 413, at p. 424. 

L 
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be declared that the letters patent were valid to all intents 
and purposes, according to the true tenor, purport, and 
effect thereof; and that the Duke thereby became, and that 
the plaintiffs as his personal representatives then were 
entitled to the mines, &c., in that part of the province of 
Nova Scotia which is called the county of Cape Breton, and 
that the lease made to the defendants, Bundell and Bridge, 
was void, and that the counterpart thereof in their posses- 
sion might be cancelled." 

The Attorney-General put in an answer ; but the plain- 
tiffs succeeded ultimately in getting judgment in their 
favour, which, as no lease had been granted, simply con- 
sisted of the declaration asked for. 

The two foregoing cases are apparently the only authori- 
ties previous to the passing of the Petitions of Bight Act, 
1860, for saying that the Crown is liable on claims in equity ; 
and the question naturally arises whether, as the liability 
of the Crown is the same before and since the Act, they are 
sufficient authority for the practice which has arisen under 
the Act of presenting such claims against the Crown. 

It is submitted that they are not. In the first place 
it should be noticed, that they are not, properly speaking, 
petitions of right at all, but only voluntary submissions of the 
Crown to the authority of the Court for the purpose of 
deciding particular questions, and therefore they could 
hardly be used as precedents in a case where the jurisdiction 
was disputed. Secondly, that they themselves do not rest 
upon any precedent whatever, no authority having been 
adduced on either side for the course which was adopted 
therein. Thirdly, the fact that the Attorney-General was 
the nominal defendant makes considerable difference, inas- 
much as the Court would be able to make an order in per- 
sonam against him which it could not were the Crown 
respondent. 



PETITIONS OF BIGHT IN EQUITY. 147 

Notwithstanding these facts, this course of proceeding 
against the Crown seems to have become the recognised one 
in the Court of Chancery at least, and ultimately to have 
been mistaken for petition of right proper. 

Thus in Kirh v. The Queen (A), Vice -Chancellor Wickens Recogni- 
says : " The original theory {%) of a petition of right was practice by 
this : the subject applied to her Majesty for leave to sue her v.-c.*°*' 
Majesty as he might have sued a subject ; and the decision 
on the petition of right only went to say 'Let right be 
done.' Then it might be done in any way, as for instance 
in Clayton v. Attomey-Oeneral, by filing a bill against the 
Soyereign and a number of subjects. The result of a peti- 
tion of right was, if successful, that her Majesty, not with 
reference to the remedy but the trial of the right, so to speak, 
descended from the throne and allowed herself to be sued 
before her own inferior officers just as if she were a subject; 
and proceedings were instituted in the same form, and with 
the addition of whatever other parties might be necessary 
or would be proper if the Queen had been a subject." 

However, since the passing of the Petitions of Bight Act, Petitions in 

Ch&ncGry 

several petitions of right have been presented claiming since 
relief against the Crown upon equitable grounds, which are j^^t. 
here given merely in chronological order, it being difficult 
to discover upon what principles the Court has acted. These 
cases should be regarded not so much as authorities showing 
for what a petition of right can but for what a petition of 
right has been brought in this division of the High Court. 

The first was the case of Kirh v. The Queen (A), quoted Kirk v. 
above. There the suppliant contracted with the Secretary claiming 
of State for the War Department for the execution of certain ^^^^^'^^g''*' 

and injunc- 

(h) L. R. 14 Eq. 558. *^*^^' 

(t) The V ice-Chancellor does not give any authority for this " original 
theory." 

(k) L. R. 14 Eq. 558 (1872). 

L 2 
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public works in accordance with certain specifications and 
schednleSy and under the direction of an engineer officer 
appointed to superintend the works. The contract con- 
tained a clause to the effect that the Secretary of State 
should be able to fix the time within which any proportion 
of the work was to be completed, and to determine the 
contract in case of undue delay. The suppliant did not 
proceed with due diligence, and ultimately when three- 
fifths of the time stipulated for the completion of the 
contract had elapsed and very little more than one-fifth 
of the requisite work had been done, notice was given him 
to suspend the proceedings and withdraw from the site of 
the works. This he refused to do, and presented his peti-* 
tion of right against the Crown and the engineer officer. 
In it he prayed the following relief : (1) An account and 
payment of what was due to him under the contract; 

(2) Damages in respect of the alleged breach of contract 
by the Crown in wrongfully determining the contract; 

(3) An injunction to restrain the Secretary of State from 
determining the contract and excluding the suppliant from 
the site ; (4) A like injunction against the further employ- 
ment of the aforesaid engineer officer as superintendent, and 
that he might pay the costs of the suit; (5) And for 
further relief. 

Upon this petition the suppliant moved for an inter* 
locutory injunction in the terms of paragraphs three and 
four of his petition, but the motion was ordered to stand 
until the hearing. 

The case upon the hearing is not reported, and it is there- 
fore difficult to see whether the suppliant ever ultimately 
recovered. 
Jamea The next case (J) was two years later, in which a decla- 

y. Beg., 

claiming a m James v. The Quern, L. R. 17 Eq. 602 (1874); 43 L. J. Oh. 754; 

of titiT''''' ^^ ^- T. 84 ; 22 W. R. 466. 
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ration of title and an order to convey certain property was 
sought from the Crown* The facts of the case have been 
given above (m), and it is needless to repeat them otherwise 
than shortly here. James Davis^ a free miner of the Forest 
of Dean^ applied for a vacant gale^ and his application was 
duly entered in the books of the gaveller, who thereupon 
gave notice that a grant of the gale would be made on a 
particular day. Other applicants appeared whose claims 
were disallowed, but the grant of the gale was delayed until 
the free miner died, when his devisees presented a petition 
of right praying " that, by virtue of the application of James 
Davis, dated the 4th of November, 1868, the said J. Davis 
was entitled to have the gale specified in the advertisement 
dated the 28th of February, 1873, granted to him in priority 
to and to the exclusion of all other free miners of the said 
hundred, and that such gale ought accordingly to have been 
granted to him on the 14th of March, 1873 ; and that it 
might be declared that under the circumstances aforesaid 
the said gale ought now to be granted to the suppliants in 
right of the said Jr Davis, deceased, upon the trusts of 
his will; and that the same might accordingly be granted 
by the gaveller to the suppliants as such trustees as 
aforesaid." 

A demurrer by the Crown on the ground that the sup- 
pliants were not free miners was ultimately upheld, and 
disposed of the case {n). 

The same year another case dealing with the same subject- Re Brain, 
matter was heard (o). In this case, too, for the particulars reiiS**^^ 
of which the reader is referred to page 77, the suppliant f^yf^^^ure 

(w) Page 76. 

(n) Jarrm v. The Queeriy L. R. 5 Ch. D. 152 ; 46 L. J. Ch. 416 ; 36 
L. T. 903 ; 25 W. R. 615. 

(o) Be Brain, L. B. 18 Eq. 389 (1874) ; 44 L. J. Ch, 103 ; 31 L. T. 
17 ; 22 W. R. 867. 
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claimed a declaration that the forfeiture by the Crown of a 
certain gale was illegal and of no effect, or, that if valid, he 
might be relieyed against it upon certain terms, and that 
the gayeller might be restrained by injunction from granting 
the gale to any one else in the meantime. 
H r§ Tuf' A few years later we find a petition in the Chancery 
ing'da-^™* Division for compensation and damages for breach of 
magti. contract (p). The facts of this case were as follows : — 

The suppliant had been employed by the Crown in the 
Army Medical Department of the service from the year 1841 
to the year 1874, in which year he was retired upon half-pay 
eompulsorily. The suppliant's contention was that he could 
not be so retired, inasmuch as in the year 1846 he had 
applied for and obtained from the Secretary at War the 
permanent appointment as doctor to the military provost 
prison at Dublin, and that the contract between himself 
and the Crown was that he should retain the medical 
charge of the military prison at Dublin during his life, or 
until incapacitated by infirmity or misconduct. 

Under these circumstances the suppliant presented a 
petition intituled in the Chancery Division of the High 
Court praying, ^' that her Majesty might do what was just 
and right, and cause the suppliant to be compensated and 
indemnified for the loss, damage, or injury sustained by 
him, and for further relief." 

The Attorney-General demurred on the ground that 
every officer holds his post absolutely at the pleasure of 
her Majesty; and, secondly, that under the Mutiny Act 
there is no power to constitute or to appoint a person to 
any office which is permanent. 

The Court allowed the demurrer in a judgment which 
is chiefly interesting as laying down the principles upon 

(;>) In re Tufndl, L. R. 3 Ch. D. 164; 45 L. J. Ch. 731; 34 L. T. 
«38 ; 24 W. R. 915. 
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which military officers hold their commissions from the 
Crown ; it is given here as an instance of one of those 
miscellaneous claims which have been brought in and 
entertained by the Chancery Division of the High Court. 

The next case {q) was one in which the suppliant claimed Cooper 
a declaration that he was entitled to certain compensation^ liaimfng 
and that it was payable to him. Here the facts were as ^*? J^f 
follows: — The suppliant had from the year 1844 to the claration 
year 1865 been employed in her Majesty's Civil Service ; for 
the first nine years of his service, that is from the time of, 
his entering until the year 1853, he had occupied a post 
which in the latter year was abolished, and he was there- 
upon appointed to another but less lucrative post, which 
he held until the year 1865, in which year he applied for 
and obtained permission to retire from her Majesty's service 
on superannuation. It was upon the amount of the super- 
annuation allowance that the difficulty arose. 

The Commissioners of the Treasury had fixed it at 
£65 2d., which was twenty-one sixtieths of the salary he 
had received in his second post. The suppliant claimed 
compensation for the loss of office in 1853 and 1865, and 
also that his superannuation allowance should be calculated 
and paid to him, not upon the basis of the salary which he 
had received in his last office, but upon the basis of that 
salary, plus the compensation allowance which he con- 
tended he was entitled to receive in virtue of the abolition 
of the previous office. 

Under these circumstances the suppliant presented his 
petition setting out the &cts, and praying " for a decla- 
ration that on the abolition of his office in 1853 he was 
entitled to compensation for loss of office ; or, had his service 
been continuous, he was entitled to compensation allow- 
ed) Cooper V. The Quem^ L. R. 14 Ch. D. 311 (1880) ; 49 L. J. Ch. 
490 42 L. T. 617 ; 28 W. R. 611. 
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ance for loss of emoluments^ and that when he wa^ removed 
from office in 1865 he was entitled to compensation for 
such removal. That it might be declared that the annual 
sum awarded to him in 1865 by way of superannuation 
allowance should have been calculated on an income which 
included the value of such compensation allowance as 
might be ascertained to have been due to him in addition 
to the salary of his then office from 1853 to 1865. That 
the amount due in respect of the difference might be 
ascertained and declared payable to him." 

The Attorney-General, on behalf of her Majesty, de- 
murred generally. On the argument, the demurrer was 
supported on the ground that the decision of the Commis- 
sioners was final ; while it was argued for the suppliant, that 
granted that the Commissioners could not be compelled to 
grant a pension, yet if they had granted it and made an 
obvious arithmetical or other mistake, the Court could 
rectify the error. 

In the result the Court upheld the demurrer, and in so 
doing Vice-Chancellor Malins made the following obser- 
vations, which from their applicability to a large class of 
the community it has been thought worth while to repro- 
duce here : — " I am clearly of opinion that no claim for 
superannuation allowance under 4 & 5 Wm. 4 c. 24, and 
22 Vict. c. 26, can in any case be enforced by the civil 
tribunals of the country, and that the civil servants must 
rely upon the decision of the Lords of the Treasury, 
who will say whether they will take the claim into their 
favourable consideration or not. But whether they do 
or do not err in their decision, it is made by the Act 
of Parliament absolutely binding and conclusive. There 
is no excuse, therefore, for having brought this matter 
before the Court, and the demurrer must be allowed with 
costs." 
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This was followed by the case of Re Oosman (r), in which Re Gasman. 
a declaration was sought that the suppliants were entitled 
to certain leaseholds, and Kinloch v. The Queen (s), in which E:%raoch 
the suppliant claimed to be entitled to certain sums of ' 
money out of the Banda and Kirwee Booty, but the circum- 
stances of these cases having been already given, it has not 
been thought necessary to repeat them here. 

Lastly, in the Northam Bridge Company v. The Queen (^), Northam 
certain tolls were unsuccessfully sought to be recovered from v. Reg, 
the Crown by a petition presented in the Chancery Division 
of the High Court. 

(r) L. R. 15 Ch. D. 67 ; 49 L. J. Ch. 590 ; 42 L. T. 804 ; 29 W. R. 14 ; 
and 17 Ch. D. 771. 
(s) Weekly Notes, 1884, p. 80 ; and 1882, p. 164 ; T^mes, Nov. 22, 1885. 
(0 Timesy 24th November, 1886. 
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CHAPTER Xir. 

Petitions in the Admiralty Division, and for 

Colonial Stock. 

By 27 & 28 Vict. c. 25, s. 52, a petition of right under 
the Petitions of Bight Act, 1860, may, if the suppliant 
thinks fit, be^ intituled in the Probate, Divorce, and Admi- 
ralty Division, in case the subject-matter of the petition or 
any material part thereof arises out of the exercise of any 
belligerent right on behalf of the Crown, or would be cog- 
nizable in a Prize Court within her Majesty's dominions, 
if the same were a matter in dispute between private per- 
sons. 

By 40 & 41 Vict. e. 59, s. 20, a petition may be brought 
by any person claiming to be interested in any colonial 
stock or dividend thereon to which that Act applies. 

No proceedings appear to have been taken at present 
under either of these Acts. 



PART II. 



PRACTICE. 



PRACTICE: THE PETITION. 157 



23 & 24 ViOT., CAP. 34. 

An Ad to amend the Law relating to Petitions of Bight, to 
simplify the Proceedings, and to make Provisi^ons for 
the Costs thereof 

[3rd July, I860.] 

Whebeas it is expedient to amend the law relating to 
petitions of right, to simplify the procedure therein, to 
make provision for the recovery of costs in such cases, 
and to assimilate the proceedings, as nearly as may be, 
to the course of practice and procedure now in force in 
actions and suits between subject and subject: Be it 
therefore enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 

To amend the Law, dc,'] It would seem that the only 
amendment in the law relating to petitions of right which 
this Act has introduced is to afford the suppliant an alterna- 
tive to the old common law method of proceeding, which 
still exists (see sect. 18). The liabilities of the Crown are 
neither enlarged nor diminished hereby (see proviso at the 
end of sect. 7), and, consequently, the suppliant's position, 
save for the above-mentioned alterations, is the same. The 
sum and substance of the alteration in procedure introduced 
is to apply the existing practice in actions to petitions of 
right. 

I. A petition of right may, if the suppliant think fit. Petitions of 
be intituled in any one of the Superior Courts of Com- befntitufed 
mon Law or Equity at Westminster in which the subject- J^ *g^ °/_ 
matter of such petition or any material part thereof would ^'^^^ Courts 
have been cognizable if the same had been a matter in minster. 
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The form, dispute between subject and subject, and if intituled in 

naturei and _, •r •» 

contenu of a Court of Common Law shall state in the margin the 
tion M ill v©ii^® for the trial of such petition ; and such petition 
&jheduie gi^^U be addressed to her Majesty in the form or to the 
effect in the Schedule to this Act annexed (No. 1), and 
shall state the christian and surname and usual place of 
abode of the suppliant and of his attorney, if any, by 
whom the same shall be presented, and shall set forth 
with convenient certainty the facts entitling the suppliant 
to relief, and shall be signed by such suppliant, his 
counsel or attorney. 

A Petition of Bight may he intituled, dc,"] Since the Judica- 
ture Act of 1873 petitions have been intituled either in the 
Queen's Bench or Chancery Division of the High Court of Jus- 
tice. A petition may also be intituled in the Probate, Divorce, 
and Admiralty Division. " A petition of right under the Peti- 
tions of Eight Act, 1860, may, if the suppliant thinks fit, be 
intituled in the High Court of Admiralty in case the subject- 
matter of the petition or any material part thereof arises out 
of the exercise of any belligerent right on behalf of the Crown, 
or would be cognizable in a prize court within her Majesty's 
dominions if the same were a matter in dispute between 
private persons " (27 & 28 Vict. c. 25, s. 52). The jurisdic- 
tion of the High Court of Admiralty, mentioned in this sec- 
tion, was transferred (36 & 37 Vict. c. 66, ss. 16 & 34), to the 
Probate, Divorce, and Admiralty Division of the High Court. 
It may be noticed also that when a certain Admiralty juris- 
diction was transferred to the County Courts by 31 <fe 32 Vict, 
c. 71, it was expressly provided (sect. 4), that " nothing in 
that Act or in any order in Council under it should confer 
on a County Court jurisdiction in any prize cause or in any 
other matter within * The Naval Prize Act, 1864 ' " (i.e., 
27 & 28 Vict. c. 25), A petition intituled in one Court can 
be changed to another under sect. 4, infra. 

Ventie.'l Before the Act no venue was named in the peti- 
tion which was addressed to the king personally, and, if 
answered, sent into ,the Chancery. There a commission 
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issued of course to certain persons to find the suppliant's title, 
t.6., the truth of the allegations in the suppliant's petition, 
and the finding thereon was returned into the Chancery; 
the finding having been returned, the Attorney-General, 
"being present in the Court of Chancery," was asked if he 
had anything to say to the petition on behalf of the Crown ; 
whereupon he pleaded, and issue having been joined, a 
transcript of the record was sent into the King's Bench to be 
tried ; " and where the parties descend to an issue then for 
the tryall thereof they of the Chauncery must award a venire 
facias retoumable in the King's Bench at a certain day." 
Staunford's Prerog. cap. xxiii., fol. 77 b., the Attorney- 
General having a right to a trial at bar (see note to sect. 4, 
infra). This being so, it may be doubted whether, as the 
Act does not purport to increase the rights of the subject 
against the Crown, the subject now has the right as against 
the Crown to choose his own venue, or, if he does, whether 
the Crown could not get it changed so as to correspond with 
ihe old practice, which we have stated above. The Act is 
only imperative upon the suppliant to name a venue when 
his petition is intituled in a Common Law Court ; this is so, 
no doubt, because at the time the Act was passed there was 
no venue but London for Chancery suits. Since then, how- 
ever, tbe privilege of choosing a venue has been extended by 
the Bules of Supreme Court, 1883, to plaintiffs in every 
division of the High Court (Order 36, rule 1). As the rules 
which govern the procedure in actions between subjects are, 
so far as applicable, to extend to a petition of right («ee 
sect. 7, infra)^ it may be that a suppliant upon a petition 
intituled in the Chancery Division may now choose his venue, 
but there has as yet been no decision thereon. 

Change of Venue.] See proviso to sect. 4. 

Such Petitiony dc] The title and venue have been already 
dealt with, the formal opening and conclusion are given in 
Schedule No. 1 to this Act. Appendix A. also contains some 
precedents of petitions of right which may perhaps be found 
useful. In printing, paper, division into numbered para- 
graphs, &c., and such formal details, the petition is in every 
respect similar to a statement of claim in an action. In drawing 
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it, although precision should be aimed at, it will not be held 
bad because technical language is not employed in the state- 
ment of the grounds of complaint. ** A petition of right is 
framed like an article in a newspaper. It talks of persons 
being highly respectable and trustworthy gentlemen, and so 
on. It is not a pleading in the ordinary acceptation of the 
term, but it is framed in most general terms " (per Willes 
in Tchin v. Beg., 32 L. J. C. P. at p. 224 ; 8 L. T. 730, at p. 
730 ; 11 W. R. 915, at p. 916). " A petition of right, instead 
of being concise and definite, may be in very vague and wide 
terms " (per Erie, C.J., ibid, at pp. 221, 732, 915 respectively). 
There is one rule, however, which should be observed with 
regard to it, and which is thus given by Chitty (Prerog. p. 245, 
ed. 1820). " The petition must state the whole of the title or 
titles or claim of the Crown, for if it be found by a writ of 
search (see notes to sect. 5) that any title of the king be 
omitted, the petition shall abate, and the reason of it is 
because if, on this suit of petition the king shall take an issue 
with the party which is found against him, his highness 
then shall be concluded for evermore to claim by any of the 
points contained in the said petition " (quoting Settle, J., in 
Y. B. 9 Ed. 4, fol. 51, Staunford, Prerog. 73 b ; Finch, Law, 
256 ; 3 Black. Com. 256). And this statement of the convey- 
ances or acts which give possession to the king must be 
specific, and it is not sufficient to allege them generally, 
e.g., "that divers persons were seised, &c.,'* for a general 
statement of this sort makes the petition bad (Y. B. 3 H. 7, 6 ; 
Broke, Abridgment, tit. Peticion, 21). It is well also, wheje 
possible, to add an allegation that the petitioner is a British 
subject, as otherwise he may not be able to present a petition 
at all. (See Chapter VI.) ; and usually, where the petition 
arises out of matters passing between the subject and the 
Crown elsewhere than in England, it is added (Bustomjee v. 
The Queen, L. R. 1 Q. B. D. 487 ; 45 L. J. Q. B. 241) ; 34 L. T. 
278 ; 24 W. R. 428). 

The Prayer of the Petition.'] A reference to form No. 1 in 
the Schedule shows that the statement of the facts upon which 
the suppliant grounds his claim is to conclude with a prayer 
for the relief which he coni^ders himself entitled to. In 
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Staunford's time (temp. Eliz.) the " conclusions " or prayers 
of petition were either "general" or "special" (Prerog. 
fuL 73 a); the general one was a common form in these 
words : " que le roy Iny face droit et reason ; " for the 
special one there was, of course, no usual form of words, as it 
depended entirely upon what the suppliant asked. The 
former was used in all cases where the restitution of property 
was sought by the ordinary course of proceeding upon peti- 
tion, and was " as much as if he had prayed restitution of 
that which he sueth for" (t&id.); the latter, where the same 
object was to be obtained by some process outside the ordinary 
course of proceeding, such as by the issue of a scire facias 
or " writ of deceit " (ihid.)^ in which cases the particular 
remedy required was asked for in the prayer. The tendency 
in modern cases has been to make the prayer of the petition 
special, the reason no doubt being that the suppliant has 
usually required something more than a mere restitution of 
property, and to proceed by a method other than the ordinary 
one. The following modem cases illustrate this :^— Clayton v. 
Attorney-General (1 C. P. Cooper, 97) ; Taylor v. Attomey-Oene- 
ral (8 Sim. 413) ; Canterbury v. Beg. (1 Phillips, 306 ; 12 L. J. 
Ch. 281 ; 7 Jur. 224) ; Be Baron de Bode (8 Q. B. 208 ; 10 Jur. 
773) ; Be Bolt (4 D. & J. 44) ; in all of which the question 
was not the mere restitution of property and the prayer for 
(inter alia) " leave to sue the Crown by the Attorney-General 
joining any necessary parties " (a). Since the Act no general 
form of prayer has been in use ; but the following are given 
as examples of the prayers with which petitions presented 
under the Act have concluded : " For £126,000 dompensation 
for damages and losses " for an alleged breach of contract. 
(Churchward v. The Queen, L. E. 1 Q. B. 173; 6 B. & S. 808; 
13 L. T. 67.) " A declaration of the suppliant's title to certain 
property, and that it ought to be granted to him ; and that 
the same might accordingly be granted." (James v. The Queen, 
L. E. 17 Eq. 502; 43 L. J. Ch. 754; 30 L. T. 84; 22 W. E. 
466.) " A declaration that a certain forfeiture waa illegal 
and of no effect ; or, if valid, then that the suppliant might 
upon certain terms be relieved from the effect thereof, and an 

(a) See supra, p. 143. 

M 
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injunotion against a certain Crown officer." (In re JBram, 
L. R. 18 Eq. 389 ; 44 L. J. Ch. 103 ; 31 L. T. 17 ; 22 W. B. 
867.) " That it might be ascertained under the direction of 
the Court wHo were the testator's next of kin, and npon such 
next of kin being ascertained, that it might be declared 
that they were entitled to testator's leasehold estates ; and 
tberenpon that her Majesty would be pleased to direct by a 
warrant under her sign manual that the Treasury solicitor 
(in whom the leaseholds were vested), should reassign the 
said leaseholds to the parties entitled, and account to the 
same for the mesne profits, &c" (In re Ooaman, L. B. 15 Ch. D. 
67 ; 49 L. J. Ch. 690 ; 42 L. T. 804 ; 24 W. B. 14.) " A re- 
turn of the amount of £750, that sum having been paid in 
respect of property which was not the property of the testator 
at the time of his death." This was a petition by executors 
for return of probate duty. (Perry v. The Queen, L. B. 4 Ex. 
27; 19 L. T. 520; 17 W. B. 882; V.-C. Bacon v. Beg,, 38 
L. J. Ex. 5.) *' That her Majesty may be pleased to direct the 
payment of the said sum mentioned in the petition to the 
suppliant, with interest, together with the costs of this peti- 
tion." (BusUmjee v. The Queen, L. B. 1 Q. B. D. 487 ; 45 L. J. 
Q. B. 249 ; 34 L. T. 278 ; 24 W. B. 428.) " An account of 
what was due to the suppliant under the contract ; damages 
in respect of the breach of contract ; an injunction restrain- 
ing the determination of the contract ; costs and further re- 
lief" (Kirk V. The Queen, L. E. 14 Eq. 558.) "That her 
Majesty might do what was just and right, and cause the 
suppliant to be compensated and indemnified for the loss, 
damage, or injury sustained by him, and for further relief " 
(In re Tufnell, L. E. 3 Ch. D. 164 ; 45 L. J. Ch. 731 ; 34 L. T. 
838 ; 24 W. B. 915). For an instance of a very long declara- 
tion asked for (Cooper v. The Queen, L. B. 14 Ch. D. 311 ; 49 
L. J. Ch. 490; 42 L. T. 617 ; 28 W. B. 611). From the fore- 
going cases it will be seen that a practice has arisen of asking 
relief against the Crown in the prayer of the petition, in 
much the same terms and form as if it was a suit against the 
subject ; thus, for instance, " orders," " declarations," and 
" injunctions " are freely asked for. Such a practice is at best 
questionable, and usually, by reason of the Crown being 
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defendant, wholly inapplicable. The pleader should never ask 
for anything in the prayer of his petition to which he was 
not entitled before the passing of this Act ; and, in addition, 
should satisfy himself that he is asking for something for 
which judgment can be given in the terms herein provided. 

The definition of the word "relief" used in this section 
should be noticed. " The word relief shall comprehend every 
species of relief claimed or prayed for in any such petition of 
right, whether a restitution of any incorporeal right, or a 
return of lands or chattels, or a payment of money or damages, 
or otherwise " (sect. 16, infra). 

Signing the Petition,'\ The petition must be signed either 
by the suppliant, or by his counsel, or by his solicitor. 

II. The said petition shall be left with the Secretary Petition to 
of State for the Home Department, in order that the same the^Secre- 
may be submitted to her Majesty for her Majesty's |^^ **? 
gracious consideration, and in order that her Majesty, if the Home 
she shall think fit, may grant her fiat that right be done ; ment for 
and no fee or sum of money shall be payable by the w^8*fiat. 
suppliant on so leaving such petition, or upon his receiv- 
ing back the same. 

In order that the same may he mhmittedf dc."] Though the 
Act does not expressly say so, the petition is submitted by 
the Home Secretary, who also advises her Majesty whether 
to grant or withhold her fiat. In order to render himself 
competent to give such advice, he usually takes the following 
course. He first puts himself in communication with the 
department of Government, if any, to which the petition re- 
lates, &c., e.g.j with the War Department, Admiralty, Woods 
and Forests ; and having forwarded to the department a copy 
of the petition, asks for the opinion of the department upon 
the claim. The department thus communicated with draws 
up a memorandum upon the question raised by the petition, 
either admitting or denying the facts upon which it is founded, 
and adding any additional facts which, in the opinion of the 
department, are material for the consideration of the cfikse; 
and then returns the petition with the memorandum to the 

M 2 



164 PETITION OF BIOET. 

Home Secretary, wHo forwards them both to the law officers 
of the Crown for the time being for their opinion thereon, 
t.e., to say whether or not the claim is a good legal one, and 
then advises the Crown in accordance therewith. 

That it is the duty of the Home Secretary to submit the 
petition there seems no doubt. Thus Lord Langdale, M.E., 
in giving judgment in a recent case said : ** I am far from 
thinking that it is competent for the king, or rather for his 
responsible advisers, to refuse capriciously to put into a due 
course of investigation any proper question raised on a peti- 
tion of right. The form of the application being, as it is 
said, to the grace and favour of the king, affords no foundation 
for any such suggestion " {Byves v. Duke of Wellington^ 
9 Beavan, 579 ; 15 L. J. Ch. 4G1 ; 10 Jur. 697). 

A curious point in connection with this " submission of the 
petition" by the Home Secretary arose in a recent case, 
which was this : whether such a submission of the petition to 
the Crown as we have indicated above, viz., coupled with 
advice upon it to refuse the fiat, was a " submission " within 
the meaning of the Act. It was held that it was. The 
point arose as follows. One Irwin brought an action against 
Sir George Grey, the Home Secretary, " for not submitting to 
her Majesty a petition of right presented by the plaintiff 
under Bovill's Act, whereby he was prevented from having the 
same prosecuted, and had been in various ways injured and 
damnified." Plaintiff called the defendant, who proved that 
he had submitted the petition with advice not to grant 
the fiat. Upon which the plaintiff proposed to shew that 
such a submission was not a submission within the Act, but 
the judge (Erie, C.J.) overruled the objection, and directed 
a verdict for the defendant. Subsequently the plaintiff 
moved for a new trial before Williams, Willes and Keating, 
JJ., but took nothing {Irwin v. Grey, 3 F. & F. 635). 

The Home Secretary, it is submitted, is not bound to dis- 
close the advice which he may give to the Crown. 

In order that her Majesty^ if she shall think fit, may grant her 
fiat that right he done.] What the fiat is. What is called the 
" fiat " in this statute is equivalent to what was called the 
♦'endorsement" before it, and this "endorsement" was 
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notliing more than the answer of the Crown to the prayer 
of the petition endorsed upon the petition. It may help us 
to understand the position of the modern fiat to see what 
rules, if any, regulated the endorsement. 

The granting of the fiat is an act of grace.'] In the first 
place, the granting of the endorsement was a pure act of 
grace. Any petitions which either affected the king's 
title to property, or were applications for his grace, were 
called " coram rege " petitions (Elsynge on Parliaments, 
1 768, p. 288, and cases there cited) ; that is, could not be an- 
swered or endorsed " rege inconsulto " (ibidJ) ; evidence that this 
formerly was so appears in the practice of the present day, 
the personal answer of the Sovereign being still requisite in 
both such cases. But though no one else could answer such 
petitions, it does not appear that the Crown was bound to 
do so, and certainly there appears to have been no method of 
compelling it to do so, process in the nature of mandamtis 
beiDg inapplicable, as " the king cannot command himself." 
The answer or endorsement must have been therefore a 
purely voluntary acit, whether the suppliant sought to re- 
cover property or obtain a favour, though doubtless he had a 
stronger " moral " claim in the former than in the latter case. 
In the same way and for the same reasons it is submitted 
that the granting of the " fiat " is a purely voluntary act, 
and that the Crown cannot be compelled to grant it. This 
is the view which was taken by the Court of Common Pleas 
in a recent case. " It is said that sect. 7 of the 23 & 24 Vict, 
c. 34 applies, and that the legislature has taken a^'VMiy the 
Queen's prerogative and given a right of action. I think 
that the words of the statute by no means justify that state- 
ment. The words of sect. 2, so far from giving the subject a 
right of action against the Queen absolutely, which every 
subject has who claims to have an action against a feUoW' 
subject, suing out a writ, are as follows (quoting them). 
The prerogative is recognized and remains." Per Erie, C.J. 
(Tohin V. Beg., 14 C. B. (N.S.) 505, at p. 521 ; 32 L. J. C. P. 
216, at p. 221 ; 8 L. T. 730, at p. 731 ; 11 W. E. 915, at 
p. 915 ; 9 Jur. (N.S.) 1130, at p. 1133), 

Form of the fiat.] We do not, however, find that the Crown 
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Wm in the habit of capriciously refusing the endorsement, and 
the next thing for us to consider is the form it took when 
given. In the first place, it was endorsed upon the petition. 
Its verbal form necessarily depended a good deal on what 
the petition asked for ; speaking generally, a suppliant might 
ask for and the Crown grant almost anything, subject of 
course to other people's rights ; and so in the Rolls of Parlia- 
ment we find answers or endorsements in almost every con- 
ceivable form (Elsynge, iWd., pp. 288-298). But, as might 
be expected, similar answers were given to similar requests ; 
and hence in cases where the suppliant sought the restora- 
tion of property one stereotyped prayer, the form of which 
we have considered above, and one stereotyped answer, viz., 
'* Soit droit fait als parties," came into existence. It is 
difficult to say when precisely this practice became custo- 
mary ; but in Staunford's time it was the usual answer {see 
Staunford's Prerog., Chap. xxii. fol. 73 a). But, although this 
was the usual " course of business,'* the suppliant never 
seems to have lost the right of asking, or the Crown of grant- 
ing, any ** special prayer " of the suppliant's, even in cases 
where the petition was for the restitution of property ; and 
so endorsements were not only "general," i.e., in the above 
form, but also "special," t.e., in terms suitable to the re- 
quirements of the case (Stanford's Prerog., Chap, xxii., 
73 a). Foimerly a great deal of time and labour might be 
ipaved by these special endorsements, e.g., if the petition c< in- 
cluded specially that the king should command his justices 
of B. R. or C. B., and it was so endorsed, all the preliminary 
proceedings such as inquisition were avoided (Com. Dig., tit. 
Prerog. [D. 80].) All the learning upon this subject con- 
tinued up to the passing of this Act, and was recognized 
as good law (Ex parte Perring, 6 L. J. [N.S.] Ex. 263). 
Whether or not a special endorsement or fiat can be given 
under this Act is an open question ; the section only mentions 
one form, viz., " That right be done," upon which the 
course of proceeding indicated in the Act is to be adopted. 
Supposing, however, there was a shorter way out of the 
difficulty, it might be expedient to proceed at common law 
and conclude with a special prayer. It should also be noticed, 



PRACTICE: SERVICE ON TREASURY SOLICITOR. 167 

that though the prayer is general the endorsement may be 
special (Staiinford*s Prerog., Chap, xxii., fol. 73 b.) : " For 
howsoever the conclusion in the petition may be^ the indorse- 
ment may be always as it shall please the king." 

Effect of fiat,'] " And note that when the petition is in- 
dorsed the party must follow and pursue the same accord- 
ing to the endorsement, or otherwise his suit is void, because 
the endorsement is his warrant therein, as appeareth in 
Peticion 1 M. 18 B. 3, P. 22 Ed. 3, 6, and Peticion 18 H. 46 
Ed. 3 (Staunford*8 Prer(»g., Chap, xxii., fol. 73 a). So ever 
the fiillowing and pursuing of the thing must bee according 
to the endorcement, for howsoever the conclusion in the 
peticion be, the endorcement may be always as it shall please 
the king as me seemeth, and according to that the party 
must pursue it (xbid,<^ fol. 73 bV" 

III. Upon her Majesty's fiat being obtained to such Upon Fiat 
petition, a copy of such petition and fiat shall be left at taJnfd,*^ 
the ofiBce of the Solicitor to the Treasury, with an en- ^f ^\*°°bc 
dorsement thereon in the form or to the effect in the ^e^* ** 

Office of 

Schedule (No. 2) to this Act annexed, praying for a plea Solicitor of 
or answer on behalf of her Majesty within twenty-eight g^ry en-' 
days, and it shall thereupon be the duty of the said ?^ g^^eduie 
Solicitor to transmit such petition to the particular de- No. 2. 
partment to which the subject-matter of such petition 
may relate, and the same shall be prosecuted in the 
Court in which the same shall be intituled, or in such 
other Court as the Lord Chancellor may direct. 

Stick petition shall 'he left at the office of the Treasury Solicitor,'] 
Where the petition is proceeding in the Chancery Division 
the copy so left must be a printed and sealed one, otherwise 
the leaving will not be good under this section (Order 1st 
Feb. 1862, r. 3 ; Morgan 201, 202, and see note to sect. 15, 
infra) ; the same practice may also be followed in the Queen's 
Bench Division : " see also note below on filing the petition 
which should precede delivery to the Treasury Solicitor. 

With regard to the endorsement, on marking a copy of a 
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potltion of right for sorvioe a fee of 5«. is payable by a stamp 
impressed on the copy. Order as to Supreme Court Fees 1884, 
Schedule No. 16 ; Order as to fees, <fec., July 1884, at p. 4. 

And it shall thereupon he the duty of the Treasury Solicitor, 
dc,'\ At the date when this section was enacted the various 
public departments had their separate solicitors, and the 
Treasury Solicitor's duty was simply to put the suppliant in 
communication with the departmental solicitor, who was 
responsible for the further conduct of the case, and to whom 
all further notices, pleadings, &c,, on behalf of the suppliant 
were delivered. Where this is still the case, the course stated 
alx)ve will be followed ; and the Treasury Solicitor having 
transmitted the petition under this section will be functus 
officio. Some departments, however, e.g., the War Depart- 
ment, Admiralty, <&c., have no separate solicitor, the legal 
work being done by the Treasury Solicitor ; in these cases 
the litigation will be conducted by him or his agents upcm 
the instructions of the department. 

The particular department^ <^c.] It should be remembered 
that the petition may relate not only to some department of 
State, but may "affect her Majesty in her private capacity" 
(sects. 11, 13 and 14) ; the Act does not say to whom in such 
cases the petition should be transmitted, but possibly to the 
" Lord Treasurer or such other person as her Majesty shall 
appoint," he being the person named to represent her 
Majesty in other parts of the Act for other purposes. 

Filing the petition."] By the Central Office Practice Eules, 
1880-2, "petitions of right" are amongst the "documents 
to be filed in the Writ, and Appearance, and Summons, and 
Order departments." 

On filing a petition of right a fee of £1 is payable by a 
etamp impressed upon the petition "where practicable;" 
-where not, then upon a praecipe to be filed. (Order as to 
Supreme Court Fees 1884, Schedule No. 28; Order as to 
fees, &c., July 1884, p. 6.) 

l^he filing should immediately follow the granting of the 
fiat. " Upon her Majesty's fiat being obtained to any peti- 
tion of right presented in pursuance of the (Petitions of 
Eight) Act, and intituled in the Court of Chancery (now 
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Chancery Division), such petition with the fiat thereon, 
together with a printed copy of such petition and fiat (if the 
petition is in writing), shall be filed at the Office of the 
Clerks of Eecords and Writs (now Central Office). (Order 1, 
Feb. 1862, Morgan 201, 202, and see note to sect. 15, infra). 
In such other Court, Jtc,^ See notes to next section as to 
the way in which the change is made. 

IV. The time for answering, pleading, or demurring Time for 
to such petition, on behalf of her Majesty, shall be the by^uiT "^ 
said period of twenty-eight days after the same, with ^r^'*^^- 
such prayer of a plea or answer as aforesaid, shall have 
been left at the oflSce of the Solicitor to the Treasury, or 
such further time as shall be allowed by the Court or a 
Judge : Provided always, that it shall be lawful for the 
Lord Chancellor, on the application of the Attorney- Power to 
General, or of the suppliant, to change the Court in court^or 
which petition shall be prosecuted, or the venue for the ^®°"®- 
trial of the same. 

As shall he allowed hy the Court or a Judge,^ The Court or 
Judge here spoken of probably means the " Court " or 
*' Judge" as defined by sect. 16 of this Act, which does not 
include a ** Master." 

Lawful for the Lord Chancellor, rfc] It is not very clear 
how this application is to be made, but probably the practice 
relating to the transfer of causes from one Court to another 
under the Supreme Court Eules, 1883, would be followed, 
viz., that where all parties consent thereto the direction will 
be given on a written application to his secretary, accom- 
panied by the written consent of all parties; but where they 
do not all consent the application must be made to the Lord 
Chancellor in Court (Memorandum, L. E. 1 Ch. D. 41). " The 
king appears by his prerogative to have the right of suing 
in any Court he pleases " (Com. Dig., Prerog. D. 86) ; there 
seems to be no authority saying whether this prerogative is 
the same when he is guo^t-defendant to a petition of right. 

Change the venue for the trial, dc.'] Except for the matter 
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mentioned in the note to sect. 1 of the Act, it seems doubtful 
if the Ciown has, in virtue of its prerogative, any right of 
choosing its own venue except in personal actions in which 
it is plaintiff (see Attomey-Qeneral v. ChurchiU, 8 M. <& W. 
171). It, however, has been enacted by 28 & 29 Vict. c. 104, 
B. 46 (the Crown Suits Act, 1865), as follows : " Where a 
cause in which her Hajesty's Attomey-Genei a1 on behalf of 
the Crown is entitled to demand as of right, a trial at bar is 
at any time depending in any of her Majesty's superior 
Courts of Law at Westminster, whether instituted before or 
after the commencement of this Act, and the Attorney-Gene- 
ral states to the Court that he waives his right to a trial at 
bar, the following provisions shall have effect : (1) The 
Court on the application of the Attorney-General bhall 
change the venue to any county in which the Attorney- 
General elects to have the cause tried." There appears to be 
no exact decision whether petition of right is a ''cause ia 
which her Majesty's Attorney-General is entitled to demand 
a trial at bar " within the meaning of the Act, so as to make 
this provibion applicable thereto ; but the Court of Appeal, in 
a recent judgment, seem to have expressed a very strong 
opinion that it was {Dixon v. Fairer^ L. B. 17 Q. B. D. 658 ; 
55 L. J. Q. B. D. 497 ; 55 L. T. 438 ; on Appeal, L. R. 18 
Q. B. D. 43 ; 56 L. J. Q. B. D. 53 ; 55 L. T. 578), and cases 
were then cited which seem to place the matter beyond doubt. 
And there seems to be other authority to the same purpose ; 
for instance : " When the Crown is immediately concerned, 
the Attorney-General has a right to demand a trial at bar " 
(Tidd's Practice, 9th ed., p. 748, quoting 1 Str. 52, 644; 
2 Str. 816 ; 1 Barnard, K. B., 88 S. C); "In the Exchequer 
no nm prius shall be granted where the king is a party where 
the Attorney-General dues not consent." (Com. Dig., Prerog., 
D. 85.) For the method in which this application is made 
see Dixon v. Farrer (supra). The §ection does not seem to 
authorize an application for a change of court or venue by a 
third party brought in under sect. 5. 

Time for V. In case any such petition of right shall be pre- 
bJTth"?^ sented for the recovery of any real or personal property, 
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or any right in or to the same, which shall have been persons, 
granted away or disposed of by or on behalf of her l^j^'tst" 
Majesty or her predecessors, a copy of such petition, ^^^^' 
allowance, and fiat shall be served upon or left at the 
last or usual or last-known place of abode of the person 
in the possession, occupation, or enjoyment of such pro- 
perty or right, endorsed with a notice in the form set 
forth in the Schedule (No. 3), requiring such person to 
appear thereto within eight days, and to plead or answer 
thereto in the Court in which the same shall be prose- 
cuted within fourteen days after the same shall have 
been so served or left as aforesaid ; and it shall not be 
necessary to issue any scire fadaa or other process to 
such person for the purpose of requiring him to appear 
and plead or answer to such petition, but he shall within . 
the time so limited, if it be intended by him to contest 
such petition, enter an appearance to the same in the 
form set forth in Schedule (No. 4) to this Act annexed, 
or to the like effect, and shall plead, answer, or demur to 
the said petition within the time specified in such notice, 
or such further time as shall be allowed by the Court or 
a Judge. 

« 

Previous to the passing of this Act, where the property 
sued for had been granted over to a third party, the course 
was as fellows : — 

In the first place, it was necessary to get back the property 
into the hands of the Crown. For this purpose, as soon 
as the petition was presented a writ of scire facias issued 
from the Chancery, by which the sheriff was commanded to 
" give notice to the said grantee that he be before iis in our 
Chancery on (such a day), to show if he hath or knoweth of 
anything to say for himself why the said letters patent 
granted to him ought not to be cancelled " (Tidd*s Practice, 
Appendix, p. 447, ed. 1840); the grantee so summoned was 
entitled to a writ of search " to be awarded into the Treasury 



172 PETITION OF RIGHT, 

to search what he can find for the king's title," and this ''ere 
the party shall enterplead with the kiug " (Staunford, Prerog., 
cap. xxii., fol. 73 b, 74 a) ; having found thereby what he could 
to support his title, he then pleaded or demurred, and judg- 
ment was given thereon (Chitty's Prerog., p. 330), affirming 
or repealing the lettera patent. As the question whether or 
not the ** letters patent " were good depended upon what title 
the Crown had to the property granted, the judgment on the 
scire facias practically decided the petition ; but, no doubt, 
where the letters patent were repealed and the property 
thereby reverted to the Crown, a judgment of amoveaa manus 
was given upon the petition in order to transfer the property 
fiom the Crown to the suppliant. 

That this was the Ubual course appears from Staunford, 
who says : " And note that in every peticion where the king 
hath granted the land over to another a scire facials must be 
awarded against the patentee " (Prerog., cap. xxii., fol. 73 b.) ; 
and Coke makes the same statement with some little varia- 
tion (Saddler's Case, 4 Bep. 59 b) ; and that the scire fa^as 
was for the purpose of repealing the letters patent appears 
clear (see Broke's, Abridgment, tit. Pet., 11, 8). 

So much for the practice before the Act, which has intro- 
duced the following change. 

In the first place, all the proceedings upon scire facias 
have been abolished. This seems to have been done under a 
mistake; the framers of the Acts appear, from their lan- 
guage in this section, to think that the object of a scire facias 
was not what we have stated, but only to biing in tbe grantee 
as co-defendant. That such was their idea appears also from 
the fact that while they have given new means of making the 
grantee a third party, they have given none for repealing the 
letters patent ; consequently, even if the suppliant succeeds 
he will be met with what, on the face of it, is a valid convey- 
ance to the third party. 

The proceedings substituted for scire facias are sufficiently 
explained in the words of the section. 

It should be noticed, however, that the Act does not 
provide for the person to whom the property has been 
granted away or disposed of being brought in to defend, but 
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only the person in the " possession, occupation, or enjoyment 
of the property ;" and as there is apparently no obligation on 
such person to infofm the owner of what is going forward, 
or any provision made for his coming in even if he wishes to 
do so, his interests maybe very prejudicially affected through 
the operation of this section. 

On marking a copy of a petition of right for service a fee 
of 6». is payable by a stamp impressed on the copy. (Order 
as to Supreme Court Fees, 1884, Schedule No. 16. Order as 
to fees, &c., for July, 1884, at p. 4.) 

It would seem that a third party brought in under this 
;rule is entitled to defend in forma pauperis^ at all events in 
the Chancery Division : " Any person who might, if a de- 
fendant to an ordinary suit in this Court, have been admitted 
to defend in forma pauperis, may be admitted to make his 
defence in forma pauperis to any petition of right instituted 
in this Court which he may be required to plead or answer 
to (Order of 1st Feb. 1882, rule 5. Morgan 201, 202, and note 
to sect. 15, infra). For method of defending in forma pauperis, 
Supreme Court Eules 1883, Order xvi., rules 22-31. 

As to serving the third party with a copy of interrogato- 
ries for his examination simultaneously with the copy of the 
petition where it is intituled in the Chancery Division, see 
Chancery Order, Feb. 1, 1862, rule 4, Morgan 201, 202 (and 
note to sect. 15, infra). 

With regard to the entry of appearance, it should be made 
at the same place as in an ordinaiy action, viz., the Central 
Office : the summons for extension of time would seem, from 
the definition of ** Court" and "Judge" in sect. 16, to be a 
Judge's summons. 

Before appearing it would be well for the third party to 
consider whether he can put forward any further or better 
defence than his grantor the Crown, and if not, to let the 
petition be taken pro confesso against him under sect. 8. In 
the notes to sect. 7, this point is further considered. 

VI. Such petition may be answered by way of answer, The an- 
plea, or demurrer in a Court of Equity, or in a Court of X^C 
Common Law by way of plea or demurrer, or by both ^^^^ P®*^' 
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pleas and demorrery by or in the name of her Majesty's 
Attorney-General on behalf of her Majesty, and by or on 
behalf of any other person who may in pursuance hereof 
be called upon to plead or answer thereto, in the same 
manner as if such petition in a Court of Equity were 
a bill filed therein ; or if the petition be prosecuted in a 
Court of Common Law as if the same were a declara- 
tion in a personal action, and without the necessity for 
any inquisition finding the truth of such petition or the 
right of the suppliant ; and such and the same matter as 
would be sufiScient ground of answer or defence in point 
of law or fact to such petition on the behalf of her 
Majesty may be alleged on behalf of any such other 
person as aforesaid called on to plead or answer thereto. 

Object of this section.] " Sect. 6 of 23 & 24 Vict. c. 34, does 
not relate in the least to the form of pleading by the Crown, 
but takes away that which was needed to support petitions 
of right in old times, namely, an inquisition finding certain 
facts " {per Erie, C.J., Tohin v. Beg., 14 C. B. N. S. 605, at 
p. 521 ; 32 L. J. C. P. 216, at p. 222; 9 Jur. N. S. 1130, at 
p. 1131 ; 8 L. T. 730, at p. 731 ; 11 W. E. 915, at p. 915). 
** Sect. 6 is an enabling clause, but it is only such in terms, 
because in fact the Crown would have had huoh power with- 
out any enactment " (per Willes, J., ibid., at pp. 524, 223, 
1134, 732). 

Pleading by the Crown.] The prerogatives which the Crown 
possesses in the matter of pleading, as also the present prac- 
tice on demurrer, are pointed out in the notes to the next 
section. 

By or in the name of her Majesty's Attorney-General, dec.] 
The form in which a plea or demurrer on behalf of the Crown 
runs is as follows; "Her Majesty's Attorney-General, who 
for our Lady the Queen defends, says, for and on behalf of 
our Lady the Queen, that the said seveial matters and things 
in the said petition contained, specified, and set out are not, 
nor is any one of them, nor any part thereof, true in fact ;" 
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or " that the said petition is not good and sufficient in law 
inasmuch as (stating grounds of (objection)." 

Pleadings, answers, or demurrers hy third jf>arty.'\ By the 
previous section these must be delivered within fourteen 
daj's from the time of being served with the petition ; the 
grounds of defence of which a third party can avail himself 
will now be considered. 

As the issue upon every petition is simply whether or not 
the suppliant is entitled to the property, the defences 
which are open to the third party under the proviso in this 
section enabling him to plead any defence which the 
Crown might set up, are, in addition to objections in law 
a traverse of one or more of the facts upon which the sup- 
pliant grounds his claim, or a confession and avoidance of it 
by alleging some matter sufficient to give title to the Crown, 
notwithstanding the suppliant's suggestions. 

It should he borne in mind, however, that the Crown does 
not retire from the proceedings because a third party is 
added, and, it is fair to suppose, knows its own title at least 
as well as the third party, especially as the latter does not 
now appear to be entitled to a writ of search. This being 
so, all the defences which the third party could raise will 
probably be raised by the Crown, which defences he will 
apparently have to repeat in order to avoid having the 
petition taken pro confesso against him under sect. 8. 

Whether the " possessor " can avail himself of the Statute 
of Limitations has not been decided, but certainly the Crown 
cannot, as the Act only applies to actions between subjects 
(see per Blackburn, J., in Bustomjee v. Beg., L. E. 1 Q. B. D. 487, 
at 491 ; 46 L. J. Q. B. 249 ; 34 L. T. 278 ; 24 W. E. 428), 
and therefore presumably the " possessor " cannot. Whether 
the plea of •* possession " merely will have the same meaning 
as in actions for the recovery of land between subjects (upon 
which, see Danford v. McAntdty^ L. E. 8 App. Cas. 466) is 
uncertain. 

YII. So far as the same may be applicable, and except The prac- 
in so far as may be inconsistent with this Act, the laws ^*Jfree of 
and statutes in force as to pleading, evidence, hearing, P'****^®^^'® 
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and suit and trial, security for costs, amendment, arbitration, 
subject and special cascs, the means of procuring and taking evi- 
shaffex- dcuce, set-off, appeal, and proceedings in error in suits 
petftioM of ^^ ®^^i^y> *^^ personal actions between subject and sub- 
right, so ject, and the practice and course of procedure of the said 

far as ap- 

piicabie. Courts of law and equity respectively for the time being 
in reference to such suits and personal actions, shall, ' 
unless the Court in which the petition is prosecuted 
shall otherwise order, be applicable and apply and extend 
to such petition of right : Provided always, that nothing 
in this statute shall be construed to give to the subject 
any remedy against the Crown in any case in which he 
would not have been entitled to such remedy before the 
passing of this Act. 

This section should be considered with sect. 15, infra. 
These sections taken together seem to shew that the practice 
in actions between subjects existing at the date of the pass- 
ing of this Act was applied to petitions of right as a tem- 
porary expedient, until rules of procedure had been drawn 
under sect. 16 ; and that when such rules were drawn they 
were to supersede the practice under this section. Sect. 15, 
however, was repealed after an order had been drawn up for 
the regulation of proceedings upon petition in Chancery, but 
before any similar rules had been made thereunder in the 
Common Law Courts {see note to sect. 15), and as a substitute 
for the power thus taken away, it was enacted that the 
Supreme Court's power of drawing rules of procedure in 
actions should extend to petitions of right. At present the 
Supreme Court has not exercised this power, and so the 
procedure continues to be governed by this section. 

So far as the same may he applicdble.'\ The meaning of these 
words seems to be as follows. The Crown has always had a 
certain prerogative in matters of pleading and procedure, 
which has not been taken away by this statute. " It is said 
that sect. 7 of the 23 & 24 Vict. c. 34 has taken away the 
Queen's prerogative, and subjected the Crown to all the 
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roles of pleading. I think that the words of the statute by 
no means justify that statement. The prerogative is recog^ 
nized and remains " (per Erie, C.J., Tdbin v. The Quee% 
14 C. B. N.S. 505, at p. 520; 32 L. J. C. P. 216, at 221 ; 8 
L. T. 730, at 731 ; 9 Jur. N.S. 1130, at p. 1133 ; 11 W. E. 915, 
at p. 915). " The Petitions of Right Act, 1860, has not 
interfered with the prerogative of the Crown in matters of 
pleading and procedure " (per Bowen, L.J. arguendo, Tomline 
V. The Queen, L. R. 4 Ex. Div. 252, at 254 ; 48 L. J. Ex. 453, 
at p. 454; 40 L. T. 542, at p. 543; 27 W. R. 651, at p. 651). 
The above words *' so far as applicable '' recognise this fact, 
and in effect mean '* where not inconsistent with the prero- 
gative which the Crown has in such matters." 

In the following note an attempt has been made to collect 
some of the various cases which shew what part of the 
practice between subjects is and what is not ** applicable ; '* 
but before passing on this preliminary statement should be 
made that, speaking generally, the various statutes regulating 
the practice in actions and suits between subjects are wholly 
inapplicable to petitions of right, since the latter are not 
usually named therein. 
Pleading.} The Crown appears to have distinct pre- 
rogatives in pleading which, however, are not perhaps 
so important as formerly, since in some cases a similar 
license has been extended to the subject. Thus the 
Crown may always " plead and demur, reply and demur, 
or in any other way plead double " (per Williams, J., in 
Tobin V. The Queen, 14 C. B. N. S. 505, at p. 512 ; 32 L. J. 
C. P. 216 ; 8 L. T. 730, at p. 7 ; 9 Jur. N. S. 1130, at 
p. 1132 ; 11 W. R. 915) ; and the Court refused to strike 
out under the Common Law Procedure Act of 1852, as 
*' embarrassing " a " general denial " pleaded by the 
Crown in the following words : " that the several aver- 
ments and statements contained in the said petition of 
right are not, nor is any of them, true in fact ((bid.) ;" 
and generally the statutes relating to pleading have no 
application to the Crown (per Wnies, J., ibid.), for other 
"privileges which the king shall have in suits." See 
Com. Dig., tit. Prerog. D. 85. 
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Limiiaiionj Statutes of.] Although *< the Statute of Limita- 
tions has relation only to actions between Bubject and 
subject, and the Crown cannot be bound by it" (per 
Blackburn, J., in Buatomjee y. Beg.^ L. H. 1 Q. B. D. 487, 
at 491), it has been enacted by the Intestates' Estates 
Act, 1884, ''That after the passing of this Act an 
information or other proceeding on the part of Her 
Majesty shall not be filed or instituted and a petition of 
right shall not be presented in respect of the personal 
estate of any deceased person or any part or share 
thereof or any claim thereon except within the same 
time and subject to the same rules of law and equity in 
and subject to which an action for the like purpose might 
be brought by or against a subject (47 & 48 Vict. c. 71, 
s,3). 
VenueJ] As to right of choosing, see notes to sect. 4, supra. 
Demurrer.'] A question may possibly arise as to what 
course the Crown should adopt with regard to objections 
in law : whether they should still be raised by demurrer, 
or on the pleadings under Order 25, rule 1, Supreme 
Court Eules, 1883. Both courses seem to have been 
employed. Thus in De DohsS v. The Queen (Times^ 
20th March, 1885, and 3rd June, 1886); Kinloch v. The 
Queen (W. N. 1884, p. 80) ; Northam Bridge Company v. 
Hie Queen (^Times, 24th November, 1886) ; objections in 
law seem to have been raised by demurrer, but in Eyre 
and Others v. The Queen {Times, 8th June, 1886), upon 
the pleadings under the above rule. 
Interrogatories.] It would seem that the suppliant has the 
right of interrogating a third party brought in under 
sect. 5, supra, at all events where the petition is intituled 
in the Chancery Division. " A suppliant in any petition 
under the said Act desiring to file interrogatories for 
the examination of any person or persons who may be 
required to plead or answer thereto (other than her 
Majesty's Attorney-General) shall file such interroga- 
tories at the same time as such petition. And a copy 
examined and marked by the Clerk of Eecords and 
Writs of the interrogatories which any respondent is 
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required to answer, shall be served upon such respondent 
together with a copy of the petition. (Chancery Order, 
1st February, 1862, rule 4, Morgan 201, 202, see notes 
to sect. 15.) " The third party, therefore, would probably 
be held to have the reciprocal right of interrogating the 
suppliant. Neither the third party nor the suppliant 
would seem to have any right to interrogate the Crown 
or the Attorney- General for the same reasons as those 
upon which discovery has been refused (see following 
note on Discovery of Documents, infra) ; there seems no 
reason why the practice relating to interrogatories should 
be held to be " inapplicable," when administered by the 
Crown to a suppliant (Jhid). 
Discovery of Documents. By the Sui^pliant against the Crown.'] 
The suppliant cannot obtain an order for discovery of 
documents against the Crown. This was established 
in Thomas v. The Queen (L. E. 10 Q. B. 44 ; 44 L. J. Q. B. 
17 ; 32 L. T. 59 ; 23 W. E. 345), which was a case of an 
application under sect. 50 of the Common Law Procedure 
Act of 1854; the reasons which were urged by the 
Crown in resisting the application were as follows : — 
" That the Queen was not specially named in the statute ; 
that she is not such a corporation as can answer by 
ofi&cers; and that she herself cannot be compelled to 
answer on oath ; and that the document which a sup- 
pliant seeks to discover may be such as, by reason of 
public policy, ought not to be set out in the schedule to 
an affidavit of documents" (see Bowen's argument in 
Tomline v. The Queen, L. E. 4 Ex. D. 252 ; 48 L. J. Ex. 
453 ; 40 L. T. 642 ; 27 W. E. 651). The Court refused 
the application on the ground that "if it had been 
intended to extend sect. 50 to the case of petitions of 
right, there would have been inserted some enactment 
saying an officer should answer, as in the case of bodies 
corporate " (a), 

(a) Possibly a third party may be entitled to some discovery 
against the Grown in lieu of and for the same purposes as the writ of 
search which formerly used to issue on his behalf (see notes to 
section 5, supra). 

N 2 
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Ab to whether the Crown is by the common U^w such a 
corporation as can answer by the oath of its officers, 
that is ministers, see Bacon's Abridgment, title Corpora- 
tions A. Grant on Corporations, pp. 626, 627 ; and as 
to the non-prodnction of state papers in a conrt of 
justice, the judgment of Pollock, C.B., in Beataon v. 
Skene, 3 H. & Colt, 853. 

By the Crown c^ainst ihe SuppHanf] That the Crown can 
obtain discovery of documents against a subject was 
decided in Tamline v. The Queeny L. B. 4 Ex. D. 252 ; 
48 L. J. Ex. 453 ; 40 L. T. 542 ; 27 W. B. 651. Bram- 
well, L.J., in giving judgment, said as follows: "I 
have not the least doubt that the practice as to dis- 
covery is * applicable ' to petitions of right, when it is 
the Crown which seeks discovery from the suppliant. 
The case before us may be disposed of on this short 
ground. It is unnecessary to consider whether Thomcut 
V. Beg. was correctly decided ; but I will assume that 
technical reasons exist which prevent a suppliant from 
obtaining discovery ; do these technical reasons make 
the practice as to ' discovery ' less applicable as against 
a suppliant? I think not; the practice is as much 
applicable as to him as to the plaintiff and defendant in 
an ordinary action. I repeat that it is unnecessary to 
express any opinion as to Thomas v. Beg,, but I may 
remark that if technical difficulties do exist in the way 
of obtaining discovery from the Crown, possibly the 
legislature has intentionally left those difficulties in 
existence, in order that it may be in the discretion o^ 
the Crown whether it will afford the information sought 
for by tbe suppliant." 

Set-off.] " Sect. 7 of 23 & 24 Vict. c. 34 extends to a peti- 
tion of right set-off inter alia " (per Lush, J., in BuaUmJee 
V. The Queen, L. B. 1 Q. B. D. 487, at p. 491 ; 45 L. J. 
Q. B. 249, at p. 253). " Under sect. 7 of 23 & 24 Vict. 
0. 34 the Crown is entitled to plead a set-off in answer to 
a petition of right "(per Kelly, C.B., in Be Lancy v. The 
Queeny L. B. 6 Ex. 286, at p. 288 ; 40 L. J. Ex. 198, at 
p. 200 ; 19 W. B. 932, at p. 933). 



PRACTICE: NONSUIT: PAUPERS. 181 

Security for Costs.'] ** The Crown cannot be called upon to 
give security for costs, although the Petitions of Eight 
Act, 1860, s. 7, incorporates the practice as to security 
for costs" (per Bramwell, L.J., Tomline v. The Queen, 
L. E. 4 Ex. Div. 252, at p. 264 ; 48 L. J. Ex. 453), but 
may call upon the suppliant to do so. 

As to the time for making such application, see Wood v. 
The Queen (7 Canada, S. C. E. 631). 

Special Case.'] The rules as to seem applicable, see Percival 
and Others v. The Queen (33 L. J. Ex. 288 ; 10 L. T. 
N.S. 623), where a special case was stated by Judge's 
order under the Common Law Procedure Act, 1852, s. 46, 
and see also Burke v. Beg, Times, 29th of May, 1869. 

Nonsuit.] There seems to be no doubt that at common law 
the suppliant could be nonsuited upon his petition. 
This Staunford seems tacitly to admit when he goes on 
to discuss tbe question whether, after the nonsuit, the 
suppliant can have a new petition. '*And learn,*' he 
says (Prerog. cap. xxii., fol. 76 a), "if a peticion be 
sued for landes and the plaintiff be nonsuite, whether it 
"be jpemptorie or not, because some saye that that suite is 
as it were his write of right, and hereof see the book : 
H. 11, H. 4, fol. 52, and M. 3, H. 7, fol. 14." 

Upon the question whether a nonsuit is peremp- 
tory, i.e., final or not, see Manning, Exchequer Practice, 
2nd ed. 85 ; Chitty, Prerog. 349, and cases there cited. 
The cases which seem to shew that it is not are Y. B. 
4 H. 6, 12 ; Broke's Abridg., Travers. 16 ; Y. B. 11 H. 4, 
52 ; Broke's Abridg., Nonsuit, 12 ; Y. B. 3 H. 7, 13 ; 
Broke's Abridg., Petition, 22. If it is not, then after a 
nonsuit a suppliant can bring a new petition. See also 
upon this subject, Staunford, Prerog. cap. xx. ; Travers. 
fol. 65 b. 

Suing in formd pauperis.] This seems allowable, at all 
events in the Chancery Division : " Any person who 
might be admitted to prosecute a suit in this Court in 
formd pauperis may be admitted to prosecute in formd 
pauperis a petition of right intituled in this Court." 
[Chancery Order, 1st Feb. 1862, rule 5 ; Morgan 201, 
202. Notes to sect. 15 of this Act.] 



182 PETITION OF RIGHT. 

Provided aLways (kat nothing in ihia statute^ dcJ] Beferring 
to this proyision the Court of Common Fleas said in a recent 
case : ^* The statute 23 & 24 Vict., c. 34, alters only the form 
of procedure to be adopted by suppliants resorting to a peti- 
tion of right, and does not alter the law relating to the 
subjects for which the petition can be maintained, it being 
expressly declared by sect. 7 that no remedy was thereby 
given which was not before existing. (Per curiam^ Tchin v. 
Beg. 16 C. B. N.S. 310, at p. 353 ; 33 L. J. C. P. 199, at 
p. 205 ; 10 Jur. N.S. 1029, at p. 1032 ; 10 L. T. 762, at p. 764 ; 
12 W. B. 838, at p. 841.) 

Decrees or VIIL In case of a failure on the behalf of her Majesty, 
hj default, or of any such other person as aforesaid called upon to 
answer or plead to such petition, to plead, answer, or 
demur in due time, either to such petition or at any sub- 
sequent stage of the proceedings thereon, the suppliant 
shall be at liberty to apply to the Court or a Judge for 
an order that the petition may be taken as confessed ; 
and it shall be lawful for such Court or Judge, on being 
satisfied that there has been such failure to plead, answer, 
or demur in due time, to order that such petition may 
be taken as confessed as against her Majesty or such other 
party so making default ; and in case of default on the 
behalf of her Majesty and any other such person (if any) 
called upon as aforesaid to answer or plead thereto, a 
decree may be made by the Court, or leave may be given 
by the Court, on the application of the suppliant, to sign 
judgment in favour of the suppliant : Provided always, 
that such decree or judgment may afterwards be set 
aside by such Court or a Judge, in their or his discretion, 
on such terms as to them or him shall seem fit. 

In case of a failure topleady de.j on behalf of the CroumJ] This 
enactment seems only to be declaratory of a rule which 
existed in suits where the king was plaintiff, thus : '* If the 
defendant pleads and Attorney-General does not reply or 
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demur in reasonable time, the Court may give judgment for 
defendant as if plea confessed; but the Attorney-General 
should first be attended : Parker, 50 (Com. Dig., tit. Prerog. 
D. 86). 

The application for the order mentioned ought, it would 
seem, to be made by motion after notice to the Attomey- 
Greneral for the form of the judgment to be signed : see next 
section. It should be noticed also that in a recent case the 
Court thought that the judgment could only be signed in 
favour of the suppliant when there had been a joint default 
by the Crown and another person (Kinloch v. Meg, and Secre- 
tary of State for India, W. N. 1884, p. 80). 

IX. Upon every such petition of right the decree or Form of 
judgment of the Court, whether given upon demurrer ir <^re^. 
upon the pleadings or upon a default to answer or plead 
in time, or after hearing or verdict, or in error, shall be 
that the suppliant is or is not entitled either to the whole 
or to some portion of the relief sought by his petition, or 
such other relief as the Court may think right, and such 
Court may give a decree or judgment that the suppliant 
is entitled to such relief, and upon such terms and condi- 
tions (if any) as such Court shall think just. 

This section introduces a change in the old form of pro- 
cedure. Hitherto the judgments upon petition of right were, 
if for the Crown a nil capiat (Tidd's Practice, 9 th ed. 
1076), if for the suppliant, an amoveas mam,u8 (see notes ta 
next section) ; by this section the form is altered, and it 
is : '* This Court doth declare that (the suppliant) is entitled 
to, &c." (Seton on Decrees, 59). This alteration in form 
corresponds with an alteration in substance, the ''relief*' 
(sect. 16) which the subject may claim (sect. 1) and the 
Court may adjudge him entitled to under this section^ 
including things which could not be recovered under an 
amaoea^ manua. A question naturally arises how far any 
judgment which professes to be something more than an 
amoveas mantM can be given against the Crown, consist^ 
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ently with the proviao in sect. 7, by whioh the sabjeot's 
remedies under the Aot are reetrioted to those which he had 
before it. The answer seems to be this : that if the case is 
one in whioh he could have reoovered before the Act, the 
mere alteration in the form of the judgment will not be con- 
sidered any extension of his remedies, otherwise in cases where 
no remedy existed previously to the Act ; which brings us 
back to what has been so fully discussed in the previous 
pages, viz., whether previous to this Act the suppliant had 
any remedy in a case in which any other judgment than that 
of awun>ea» manm was required to give him roUef, which is 
discussed in the chapter dealing with contracts. 

Forms of judgment will be found amongst the precedents 
appended. The question whether the form of judgment 
given in this section is appropriate where the suppliant re- 
covers against a third party will be found discussed in the 
notes to sect 14. 

Effect of X. In all cases in which the judgment commonly called 
ofa^Mt a judgment of amoveas manus has heretofore been pro- 
nounped or given upon a petition of right, a judgment 
that the suppliant is entitled to relief as hereinbefore 
provided shall be of such and the same effect as such 
judgment of amoveas manus. 

This section perhaps needs a short explanation. Formerly 
the only judgment which was given for a successful suppliant 
upon a petition of right was what was called a judgment of 
amovea9 montia or omter Is mains. *' Ouster le maine is the judg- 
ment that is given for him that sueth a petition ; for when it 
appeareth upon the matter discussed that the king hath no 
right nor title to the thing he seized then judgment shall bo 
given in the Chancery that the kings handes be amoved " 
(Staunford, Prerog. cap. xxiiii. foL 77 6). The form of this 
judgment appears to have been as follows : *' Quod manus 
domini Eegis amoveantur et possessio restituetur petenti salvo 
jure domini regis " (Chitty, Prerog. 345, 356) ; or in English : 
" That her Majesty's hands be amoved from the possession 
of the premises mentioned in the (petition), and that the said 



manua. 
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(suppliant) be restored to his possession thereof, together 
with the rents and profits thereof which have not yet been 
answered to her Majesty, and (in case a lease has been made) 
that the said lease be void, &c." (Tidd, Practical Forms, ed. 
1840, p. 61, § 42.) The form was a common one, being used 
upon reversals of outlawries, recoveries on extents, "monstrans 
de droit," and traverse ; but it had this peculiarity, it operated 
to put the Crown out of possession without more : it is true 
that if the property in question was in the actual possession 
of a grantee from the Crown or the esoheator, the suppliant 
could, in addition to this judgment, have a tmt of amoveas 
mantis or ouster le maine to put the king's officer or the grantee 
out of posfiession ; *' but notwithstanding that there go such 
writtes of amaveas mcmus both to the escheator and to the 
partye, yet the king is out of possession not forceing whether 
any of these writtes be awarded or not either to the escheator 
or to the partye : and thereupon the partye for whom judg- 
ment is geeven may enter forthwith into the landes and shal> 
bee said no intruder, as appeareth in H. 10 Ed. 3, fol. 2. 
And the reason of it is because the judgment tyeth not the 
king to the deliverie of the possession but onelye to leave his 
hands of the possession" (Staunford, Prerog. cap. xxiiii. fol. 
78 a). Precedents of the writs of omter le maine are to be 
found in FitzHerbert's "New Natura Brevium," sub. tit. 
" Liverie " (fol. 255 a). 

As petition of right was originally only for restitution of 
property, the judgment of amoveas manus was the only form 
required. The framers of this Act, however, were under the 
impression that more than the mere restitution of property 
could be obtained upon petition of right, 6.^., damages in 
contract ; and recognizing that a judgment of amaoea^ manus 
would be inadequate, or rather inoperative, in such cases, 
while wishing to retain the advantages attaching thereto, 
they abolished the old judgment of amoveas manus by sect. 9, 
enacted a new form, and then by this section gave to the new 
form, when given in cases where amoveas manus would formerly 
have been given, the same force as the old judgment of amoveas 
manus. Hence, the peculiarity which we noticed with regard 
to the old judgment of amoveas manus attaches to the new form 
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of judgment when given for the suppliant npon petitions for 
the restitntion of property. 

There does not seem to be any authority shewing that a 
judgment of amoveas manus without more put a grantee, if 
actually in possession of the property claimed out of posses- 
sion ; but see notes to sect. 14. 

Costs reco- XL Upon any such petition of right the Attorney- 
thrcrown Greneral or other person appearing on behalf of her 
^her^^r- '^^J^^J* *^^ every such other person as aforesaid who 
son partj shall appear and plead or answer to such petition, shall 
petition, be entitled respectively to recover costs against the sup- 
plianty in the same manner, and subject to the same re- 
strictions and discretion, and under the same rules, regula- 
tions, and provisions, so far as they are applicable, as are 
or may be usually adopted or in force touching the pay- 
ment or receipt of costs in proceedings between subject 
and subject ; and for the recovery of such costs such and 
the same remedies and writs of execution as are autho- 
rized for enforcing payment of costs upon judgments in 
personal actions or decrees, rules or orders, shall and 
may be prosecuted, sued out, and executed respectively 
by or on behalf of her Majesty and of such other person 
as aforesaid as shall appear and plead to such petition ; 
and any costs recovered on behalf of her Majesty shall 
be paid into the Exchequer, and shall blBCome part of the 
Consolidated Fund, except where such petition shall be 
defended on behalf of her Majesty in her private capa- 
city, in which case such costs shall be paid to the Treasurer 
of her Majesty's Household, or such other person as her 
Majesty shall appoint to receive the same. 
The sup. XIL Upon any such petition of right the suppliant 
be entitled ^^^^ ^0 entitled to costs against her Majesty, and also 
to costs against any other person appearing or pleading or answer- 

sffsiinsi; tne 

Crown and ing to any such petition of right ; in like manner, and 
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subject to the same niles, regulations, and provisions, other par- 
restrictions and discretion, as far as they are applicable, proceed- ^ 
as are or may be usually adopted or in force touching ^°s^- 
the right to recover costs in proceedings between subject 
and subject ; and for the recovery of any such costs from 
any such person, other than her Majesty, appearing or 
pleading or answering in pursuance hereof, to any such 
petition of right, such and the same remedies and writs 
of execution as are authorised for enforcing payment of 
costs upon rules, orders, decrees, or judgments in personal 
actions between subject and subject shall and may be 
prosecuted, sued out, and executed on behalf of such 
suppliant. 

The two foregoing sections introduce a change, the Crown 
having previously neither paid nor received costs (Morgan 
and Wurtzburg's Costs, 336-339). 

For the writs of execution to which a person is entitled to 
recover costs, see Eules of Supreme Court, 1883, Order 42, 
rules 17, 18 ; and Order 47, rule 3. 

XIII. Whenever, upon any such petition of right, a Decree or 
judgment, order, or decree shall be given or made that in favour 
the suppliant is entitled to relief, and there shall be no ^Jj^n^ifJ^]^ 
rehearing, appeal, or writ of error, or in case of an appeal certified to 
or proceedings in error, a judgment, order, or decree shall sury or the 
have been afl5rmed, given, or made that the suppliant is of the*^^' 
entitled to relief, or upon any rule or order being made Household 
entitling the suppliant to costs, any one of the judges of Schedule 
the Court in which such petition shall have been prose- 
cuted shall and may, upon application in behalf of the 
suppliant, after the lapse of fourteen days from the 
making, giving, or affirming of such judgment or decree^ 
rule, or order, certify to the Commissioners of her 
Majesty's Treasury, or to the Treasurer of her Majesty's 
'Household, as the case may require, the tenor and purport 



188 PETITION OF BIGET. 

of the same, in the fonn in the Schedule (No. 5) to this 
Act annexed, or to the like effect ; and such certificate 
may be sent to or left at the office of the Ciommissioners 
of her Majesty's Treasury, or of the Treasurer of her 
Majesty's Household, as the case may be. 

It would seem that the suppliant has the right to choose 
n^hether he will have the certificate made and sent to the Com- 
missioners of the Treasury or the Treasurer of her Majesty's 
Household, according as the petition relates in his opinion to 
a public or private matter within the meaning of the next 
section. Whether having once made his election, and being 
wrong, he has any right to a second certificate, does not 
appear ; there is, however, no provision in the Act for such a 
contingency, and it may therefore be well to remember that 
«* during the terme wherein any judiciall act is done, the 
record remaineth in the breast of the judges of the Court and 
in their remembrance, and therefore the roll is alterable 
during that terme, as the judges shall direct ; but when that 
terme is past, then the record is in the roll and admitteth no 
alteration, averment, or proof to the contrarie " (Coke on 
Littleton, 260 a.). 

Satisfac- XIV. It shall be lawful for the Commissioners of her 
judgment* Majesty's Treasury, and they are hereby required, to pay 
and costs. ^^ amount of any moneys and costs as to which a judg- 
ment or decree, rule or order, shall be given or made, that 
the suppliant in any such petition of right is entitled, 
and of which judgment or decree, rule or order, the tenor 
and purport shall have been so certified to them as afore- 
said, out of any moneys in their hands for the time being 
legally applicable thereto, or which may be hereafter 
voted by Parliament for that purpose, provided such 
petition shall relate to any public matter ; and in case 
the same shall relate to any private property of or enjoyed 
by her Majesty, or any contract or engagement made by 
or on behalf of her Majesty, or any matter affecting her 
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Majesty in her private capacity, a certificate in the form 
aforesaid may be sent to or left at the office of the 
Treasurer of her Majesty's Household, or such other 
person as her Majesty shall from time to time appoint 
to receive the same, and the amount to which the sup- 
pliant is entitled shall be paid to him out of such funds 
or moneys as her Majesty shall be graciously pleased to 
direct to be applied for that purpose. 

Public and Private Matters,] There has as yet been no 
definition of what respectively are public and private matters 
within the meaning of this section, neither does the Act say 
by whom the question is to be decided in the event of a 
difference of opinion between the Commissioners of the Trea- 
sury and the Treasurer of the Household, 

By public matters are probably meant such acquisitions of 
property and Habilities as are made or incurred by the Crown 
on behalf of the public, and the profit or loss upon which 
goes to or is borne by the Consolidated Fund. For instance, 
where through intestacy and failure of heirs any property 
reverts to the Crown, the Crown personally gets no benefit (a), 
but the proceeds thereof are applied in the public service (see 
In re Ooaman, L. E. 15 Ch. D. 67, at p. 73 ; 49 L. J. Ch. 590, 
at p. 592 ; 42 L. T. 804, at p. 805 ; 29 W. E. 14, at p. 15.). 
Again, where contracts are entered into with manu&cturers 
for the supply of articles to be applied to the purposes of the 
nation, payments in respect thereof are of course borne by 
the nation and not by tie Crown ; petitions therefore brought 
in both such cases would be said to relate to public matters. 

The private property of the Crown would seem to consist 
of all such lands and goods as are owned by the Sovereign in 
his or her individual capacity, and not jure coronas ; and the 
Sovereign would probably be held to have contracted and 
engaged in a " private capacity " in reference to any matter 
the expense of which usually fell upon the Civil List, or his 
or her own private income. 

(a) There appears to be an exception to this rule with regard to 
property situate in the Duchy of Lancaster. 
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It is carious to notice that the Act does not appear to pro- 
vide for any satisfaction of judgment in a case where the 
land claimed is in the possession of a third party who has 
been brought in to defend under sect. 5. 

Oases for the restitution of property are those in which a 
judgment of amovea* manua used at common law to be given ; 
any judgment, therefore, given in such a case under this sec- 
tion **that the suppliant is entitled to restitution of the 
property claimed " would have in virtue of sect. 10 the effect 
of an amoveaa manus. The effect of such a judgment is, as 
we have seen (see notes to sect. 10), to " amove the hands of 
the Crown or its officers ;" but if their hands are not on, as 
admittedly in such a case they are not, then it is difficult to see 
what effect it can have, as there is no authority for saying that 
such a judgment ever had the effect of amoving anyone else's. 

At the common law in such a case the judgment was satis- 
fied by the issue of a writ of ouster le Tnaine to the king's 
patentees, by force of which they were put out of and the sup- 
pliant into possession, as appears from Staunford, who says : 
" When the issue is found for the pai-tye they of the king's 
bench shall give judgment and award an omter le maine with- 
out suing for the same in the Chancery. And note that 
sometymes there goeth an ouster le maine as well to the king's 
patentee as to the escheator, mid that is where the king hath 
granted that he seized to any other " (Prerog., cap. xxiv. 
fol. 77 b, 78), though '* the king is out of possession as soon 
as judgment is given in the Chancery " (ibid.). 

The statute makes no provision for any such satisfaction 
(sect. 14), and in addition does not seem to entitle the sup- 
pliant to issue a writ of possession, which would appear to be 
the appropriate remedy (see Eules of Supreme Court, 1883, 
Order 47, rules 1, 3) ; since the existing practice with relation 
to writs of execution does not seem incorporated into this Act 
(see sect. 7) except for payment of costs (see sect. 12). 

As one of the parties in a recent case after search failed to 
find precedent of a writ of amoveas manw (jper Sir Koundell 
Palmer, arguendo in Kirh v. Beg.^ L. E. 14 Bq. 558, at p. 566), 
the suppliant may have some further difficulty even should 
he be entitled to issue it. 
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XV. It shall be lawful for the judges of the said Power to 
Courts of Law and Equity respectively, or any three or makrruies 
more of the judges of the Court of Chancery, of whom fattons^c 
the Lord Chancellor shall be one, and for any eight or 
more of the judges of the Courts of Common Law, of 
whom the chiefs of each of the said Courts shall be three, 
from time to time to make all such general rules and 
orders in their said respective Courts of Law and Equity, 
for regulating the pleading and practice on such petitions 
of right, and for the effectual execution of this Act and 
of the intention and object hereof, and for fixing the 
costs to be allowed^ for and in respect of the several 
matters herein contained, and the performance thereof, 
and for the government and conduct of the officers of 
their respective Courts in and relating to the distribution 
and performance of the duties and business to be done or 
performed in execution of this Act, as such judges may 
think fit, reasonable, necessary, or proper ; and to frame 
such writs and forms of proceedings as to them may 
seem expedient for the purposes aforesaid ; and all such 
rules, orders, or regulations shall be laid before both 
Houses of Parliament, if Parliament be then sitting, 
immediately upon the making of the same, or if Parlia- 
ment be not sitting then within five days after the next 
meeting thereof; and no such rule, order, or regulation 
shall have effect until three months after the same shall 
have been so laid before both Houses of Parliament ; and 
any rule, order, or regulation so made shall from and 
after such time aforesaid be binding and obligatory on 
the said Courts, and on any Courts of Error or Appeal 
into which any judgments or decrees of the said Courts 
shall be carried by any writ of error or appeal, and be of 
the like force and effect as if the provisions contained 
therein had been expressly enacted by Parliament : Pro- 
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vided always, that it shall be lawful for the Qaeen's 
most excellent Majesty, by any proclamation inserted in 
the London QaasetUy or for either of the Houses of Parlia- 
ment, by any resolution passed at any time within three 
months next after such rules, orders, and regulations 
shall haye been laid before Parliament, to suspend the 
whole or any part of such rules, orders, or regulations ; 
and in such case the whole, or such part thereof as shall 
be so suspended, shall not be binding and obligatory on 
the said Courts. 

Upon the Ist of February, 1862, an order was issued by 
the Court of Chancery under this section, for the regulation 
of proceedings in Chancery under this Act ; this order is as 
follows : — 

OBDER, 1st FEBRUAEY, 1862. 

Petitions of 1. TTpou her Majesty's fiat being obtained to any petition 
Right. q£ right presented in pursuance of the said Act and iutituled 
in the Court of Chancery, such petition, with the fiat thereon, 
Petition to together with a printed copy of such petition and fiat (if the 
be filed, petition is in writing) shall be filed at the office of the Clerks 

of Becords and Writs (6). 
Marked 2. Every such petition, or the printed copy thereof, so 

with name fije^ shall be marked with the words " Lord Chancellor " or 
of judge. ^^ jyij^s^y ^f ^YiQ EoUs," and if with the words " Lord Chan- 
cellor,*' then also with the title of the Vice-Chancellor before 
whom it is intended to be prosecuted. 
Printed and 3. Every copy of a petition of right left at the office of the 
stamped Solicitor of the Treasury in pursuance of the said Act, and 
service. every copy of a petition of right served upon or left at the 
last or usual or last known place of abode of any person 
under the provisions of that Act, shall be a printed copy, 
sealed with the seal of the Office of the Clerks of Eecords and 
Writs, in the same manner as copies of bills are now sealed. 

(J) The petition is now filed at the Central Office ; the Record and 
Writ Clerks being abolished : see Jud. (Officers) Act, 1879 : R. S. C. 
Order LXI. 



PRACTICE — BULE8 OF PROCEDURE, 193 

And the leaving or serving of any copy not printed or not 
sealed with the office seal shall be of no effect for any of the 
purposes of the said Act. 

4. A suppliant in any petition under the said Act desiring Interro- 
to file interrogatories for the examination of any person or fS^^^^^^^^ 
persons who may be required to plead or answer thereto tion of re- 
(other than her Majesty's Attorney-General), shall file such ^pondents. 
interrogatories at the same time as such petition. And a 

copy examined and marked by the Clerks of Eecords and 
Writs of the interrogatories which any respondent is required 
to answer shall be served upon such respondent, together 
with a copy of the petition. 

5. Any person who might be admitted to prosecute a suit Bight to 
in this Court in forma pauperis, may be admitted to prosecute ?®*!^^^ *** 
in formd pauperis a petition of right intituled in this Court, pauperis. 
And any person who might, if a defendant to an ordinary 

suit in this Court have been admitted to defend in formd 
pauperis may be admitted to make his defence in formd pauperis 
to any petition of right instituted in this Court, which he 
may be required to plead or answer to. But no person shall 
be admitted to prosecute any petition in formd pauperis with- 
out a certificate of counsel that he conceives the case to be 
proper for relief in this Court. 

As to suing in formd pauperis, see Order XVI., rules 22-31. 

6. The same orders and rules shall apply with regard to Rules as to 
any person admitted to sue or defend tn formd pauperis under petitioning 
these orders, as are applicable with regard to paupers \n pauperis, 
suits between subject and subject. 

7. So far as the same may be applicable, and except in so Practice in 
far as may be inconsisteot with the S€dd Act, and with the '•«^«r^nce 
preceding orders, the general orders from time to time in shall apply 
force as to proceedings in suits in this Court, and the *® proceed- 
practice and course of proceeding in this Court in reference petition of 
to such suits, shall be applicable and apply and extend to "K^*- 
proceedings in this Court in petitions under the said Act, 

which are, for the purpose of this order, to be considered as 
bills. 

8. The duties which under the said Act and the said orders Duties and 
may be required to be performed by officers of tnis Court o^ceM of 

^ the Court. 
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dudl be perfonndd by the offioera respectiyely who perform 
duties of a mmilar nature in suits in this Court between 
Bubjeot and subject. And the fees and allowanoes payable 
to all officers and solieitors of this Court, in respect of matters 
under the said Act, shall be such fees and allowances as, by 
the practice of the Court and the general orders from time to 
time in force, they are entitled to take and charge for similar 
proceedings in cases between subject and subject. 

This order has not been repealed by the Supreme Court 
Bules, 1883 (Daniel's Chancery Forms, p. 683), but the 
practice thereunder has been modified, as stated in the notes to 
the rules, in accordance with the changes introduced thereby. 

This section was repealed, before anything had been done 
under it on the oommon law side, by the Statute Law and 
Civil Procedure Act, 1881 (44 & 45 Vict. c. 59, s. 3 and 
schedule), and by sect. 6 thereof it was enacted that ^' The 
enactments relating to the making of rules of Court contained 
in the Supreme Court of Judicature Act, 1875, and the Acts 
amending it, shall extend and apply to all matters with 
respect to which rules of procedure or general orders might 
have been made under any enactments repealed by this Act, 
and to all proceedings by or against the Crown." That is to 
say, that the Supreme Court's power of making rules of 
practice in actions is extended to suits by petition of right. 
The Court has not, however, as yet exercised this power, and 
therefore the existing practice is under sect. 7 of this Act. 

interprcta- XVI. In the Construction of this Act the words " her 
tenns. Majesty" shall extend to and include her Majesty's 
successors ; and the words ^^ Lord High Chancellor " and 
" Lord Chancellor " respectively shall mean and include 
Keeper of the Great Seal and Commissioners for executing 
the office of Lord Chancellor or Keeper of the Great Seal ; 
the word " Court " shall be understood to mean any one 
of the superior Courts of Common Law or Equity at 
Westminster in which any such petition is presented; 
the word "relief" shall comprehend every species of 
relief claimed or prayed for in any such petition of right, 



PRACTICE— FOBUa. 196 

whether a restitution of any incorporeal right, or a 
return of lands or chattels, or a payment of money or 
damages, or otherwise ; and the word " Judge " shall be 
understood to mean a Judge or Baron of any of the said 
Courts respectively; and wherever in this Act, in de- 
scribing or referring to any person, party, or thing, any 
word importing the singular number or masculine or 
feminine gender is used, the same shall be understood to 
include and be applicable to several persons and parties 
as well as one person or party, and to females as well as 
males, and males as well as females, and bodies corporate 
as well as individuals, and several matters and things as 
well as one matter or thing, unless it otherwise be pro- 
vided, or there be something in the subject or context 
repugnant to such construction. 

XVIL In citing this Act in any instrument, docu- short title. 
ment, or proceeding it shall be sufficient to use the 
expression " The Petitions of Eight Act, 1860." 

XVIII. Nothing in this Act contained shall prevent Nothing to 
any suppliant from proceeding as before the passing of ruppifant 

fhifl A of proceeding 

tniS ACl. ^ ^^^^^^^ 



SCHEDULE referred to in the foregoing Act. 



Note. — ^In addition to the statutory forms various other ones will 
be found included in this Schedule, which latter are lettered, the 
former numbered. 



Fetitimi, No. 1. 

In the High Court of Justice. parts of 

Queen's Bench Division [or, Chancery Division (name ofjudgey\, petition. 
To the Queen's Most Excellent Majesty. 

The humble petition of -4.-B., of , by his attorney, E,F,, of 

, sheweth that {state the facts]. 

o 2 
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A. 

Precedent 
of petition 
apon a 
Govern- 
ment 
contract. 



Ccnduiion, 

Tour Suppliant therefore humbly prays that, &c. 
Dated the day of , a.d. 

(Signed) A.B. 

or C,D.f Counsel for A,B. 
or E.F.J Solicitor for A.B. 
Sheweth : — 

1. That in the year 18 — Your Majesty's Secretary of State for 

{staU department'\ directed that tenders for the construction of 
certain works \deacribe them\ should be sent to the [state whichL] 
Office by persons desirous of contracting for the building of the 
said works. 

2. That your suppliant did send a tender for the construction of 

the said works : which tender was in the following words \jset 
out tender\ 

3. That your suppliant's said tender was accepted by Your Majesty's 

said Secretary by letter of which the following is a copy [set 
out letter]. 

4. That the contract referred to in the said tender was entered into, 

and the terms thereof material to the present purpose are as 
follows [tetting them ouf], 

5. The said contract was effected by an [^ agreement^* or ^^inden- 

twre^^cts the case may be^ giving particulars thereof, "l 

6. That many and large additional works within the meaning of the 

contract were duly ordered to be done and were done by your 
suppliant, amounting to a large sum, to wit, £ , whereby 

he became entitled to weeks' extension of the time fixed 

by the contract for the completion of the works. 

7. That the said works, with the said additional works, were com- 

pleted and handed over perfectly complete to [state to whom 
handed over], in accordance with the specification and contract, 
upon the day of , that is, weeks previous to 

the time specified as aforefl^d for the completion of the 
contract. 

8. That your suppliant claims to be entitled to have payment made 

to him, according to the said contract and agreement, of the 
sum of £ (after giving credit for all moneys paid or ad- 

vanced on account and for all allowances and deductions) for 
and in respect of the completion by him of the said works, and 
of the said additional works. 
Your suppliant therefore prays payment of the same. 



For another precedent of a petition upon a contract, see Thomas v. 



PRACTICE — FORMS. 197 

The Qiieen, L. B. 10 Q. B. 31 ; and for a petition for return of probate 
duty, Executors of Perdvdl v. The Queen, 33 L. J. Ex. 289. 



Your suppliant therefore humbly prays that Your B. 
Majesty would be graciously pleased to direct ^**™* ^^ 
this petition to be indorsed with Your Majesty's petuion ^ 
fiat " Let right be done." 



Petition of Right qf A.B. ^^ 2. 

The suppliant prays for a plea or answer on behalf of Her Majesty Indorse- 
within twenty- eight days after the date hereof, or otherwise that the ™®^* ^^^ 
petition may be taken as confessed. etc., by 

Dated the day of , 18 . Crown. 

(7.2)., of (address). 
[Agent for E.F.y of (address).'] 

Suppliant's solicitor. 



Petition qf Right of A.B. ^^^ 3 

To -HI, of • Indorse- 

You are hereby required to appear to the within petition, in the service on 
High Court of Justice, Queen's Bench Division [or, Chancery Division other par- 
(adding name ofjvdge)], within eight days, and to plead or answer **®* under 
thereto within fourteen after the date hereof. ^^ ' 

Take notice, that if you fail to appear or plead or answer in due 
time, the said petition may, as against you, be ordered to be taken as 
confessed. 

Dated the day of , 18 . 

And conclude as in No. 2. 



In the High Court of Justice. 

Queen's Bench Division \or. Chancery Division (adding name of 
judge)]. 

Petition of Right. No. 4. 



-4.5., Suppliant, 1 Pr«ci)wfor 

V, I appear- 

The Queen. J *'''*• 



n,y of (address), appears in person \pr, H. G., of (address), solicitor 
for H., appears for him]. 
Entered the day of , 18 . 
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C. In ih« High Court of Justioe. B. No. 188 

fonS^. Quoea'i Bench Diriakm. 

«•■ «/ H"^ PetUum <f Bight. 

for pl«ad- "^ ^ 

iDg. ^.j9., Suppliant, 

Q. B. D. V. 



} 



The Queen. 

Let all partiea attend the Judge (a) in Chambers on [Tues] day the 
day of 9 188 , at o'clock in the noon on the 

hearing of an application on behalf of [H., or^ as the oa»e may he\, that 
he may have one month's further time to plead or answer to the peti- 
tion of right of the abovenamed A.B.^ and that the costs of this 
application may be costs in the cause. 

Dated the day of , 188 . 

This summons was taken out by of , solicitor to [H., 

or^as the eaee may 6e]. 

To \%naert name and address qf party to whom directed,'] 
(a) Bee definition of Court and Judge, sect. 16 of the Act. 



D. In the High Court of Justice. B. No. , 188 . 

The same. Chancery Division. 

Chan. Div. ^^^^ ^j, Judge.) 

(IMe (M (ibove.) 

Let all parties attend my Chambers in the Royal Courts of Justice, 
Strand, London, on the hearing, &c. [as dbove"]. 

[Joseph W. Chitty, J.] 
And conclude as above. 



E- In the High Court of Justice. B. No. ,188 

motion Queen's Bench Division. 

that peti- A.B.y Suppliant, 

tion may 



uppliant, \ 

V. \ 

Queen. J 



^ ^ken a» Tj^^ q^q^j^ 

confessed 

n* r' n ' T^&ke notice that the Court will be moved on [Tues] day the 
"• * * day of next at o'clock of the noon, or as soon there- 

after as coimsel can be heard on behalf of the suppliant, that the 
petition of right of the above-named may be taken as confessed 

as against Her Majesty [prj as the case may he]. 

Dated this day of , 18 . 

{Add name and address of solicitor 
or party giving this notice.') 
To (insert names of the solicitors or parties to whom this notice is 
given). 
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To adapt the foregoing form to Chancery Division alter the title by F. 
changing " Queen's Bench Division " to " Chancery Division " (adding J^^**^?; 
name of judge), and the body of the notice as follows : " Take notice 
that this Court wUl be moved before Mr. Justice [insert namd of 
jttdge] " and continue as above. 



In the High Court of Justice. B. No. 188 . G. 

Queen's Bench Division [or, Chancery Division, adding name of Answer or 

Petition of Right, 



A,B,y Suppliant^ 

The 
Answer and Plea. 



Suppliant^ \ 
v. V 

Queen. J 



By Her Majesty's Attorney-General for and on behalf of Our Lady 

the Queen, delivered this day of » 18 , by Messrs. 

H, & Go,y of , as agents for the solicitor for the affairs of 

Her Majesty's Treasury. 

Sir E, f/*.. Knight, Her Majesty's Attorney-General, on behalf of 

Our said Lady the Queen gives the Court here to understand and be 

informed as follows : — 

1. No such, &c, 

2. In the year, &c, 

3. The said Attorney-General, on behalf of Her Majesty, further 

gives the Court to understand and be informed that save as 
aforesaid the several averments and statements contained in 
the said Petition of Bight are not nor is any of them true in 
fact. 



In the High Court of Justice. B. No. 18 . H. 

Queen's Bench Division. Judgment 

or order on 
Petition of Right, a petition 

A.B., Suppliant, | the'^Q. B. D. 

V, > after trial 

The Queen, j by jury. 

{Date,) 

This petition of right having, upon Her Majesty's Command that 
right be done, on the and th November, 18 (pr^ as the 

date may (e), been tried before the Honourable Mr. Justice (insert 
name) with a special jury of the coimty of (insert name of county) 
and the jury having found \state findings as in officer* s certificate'] and 
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the said Mr. Justice (inmrt nam^ having ordered that judgment be 
entered for the suppliant with costs [or^ cm the ccue may be]. There- 
fore it is adjudged that the suppliant [or, a» the case may he] is en- 
titled to \tiaU the ^rdirf^ to which the suppliant or other person is 
entiiUd], Tax the costs of the suppliant of the said petition, and let 
the same when taxed be paid to the suppliant in the manner directed 
by the Act of Parliament 23 & 24 Vict. c. 34. 



I. 

Jadgiii«nt 
or order on 
petition of 
right, after 
trial bj 
jadgewith- 
oat a jary. 



No. 6. 

Certificate 
of a judge 
of the 
Court of 
the tenor 
and pur- 
port of the 
judgment 
or decree. 



[^Heading as in Form H. ; if in Chancery Division, alter '* Queen*8 
Bench Division *' to ** Chancery Division** and add the name of the 
Judge,] 

This Petition of Right coming on this day of , 18 , 

to be argued, upon Her Majestys's command that right be done, in the 
presence of counsel for the suppliant and for Her Majesty's Attorney- 
(General, and upon reading [enter evidence] and upon hearing what 
was alleged by coimsel for the suppliant and for Her Majesty's 
Attorney-General, this Court doth adjudge that, <£;c., is entitled to, &c. 
Tax the costs, <fec. [conclude as above], 

NoTB. — See Northam Bridge Co. v. T?ie Queen^ supra^ p. 94, for 
judgment for the Crown upon demurrer, and Jamee y. The Queens 
V.-C. Malins, 14 June, 1876, A. 1188, and S.O. V.-C. Malins, 4th Feb- 
ruary, 1874, A. 338,17 Eq. 602, where the demurrer of the Attorney- 
General was overruled with costs ; where relief was refused and costs 
given to the Crown : see Be Brain^ V.-C. Malins, 1 July, 1874 ; 
A. 1770; 18Eq. 389. 



To the Commissioners of Her Majesty's Treasury [or, the Treasur er 

of Her Majesty's Household]. 
Petition of Bight of A.B.j in the High Court of Justice, Queen's 
Bench Division [or. Chancery Division]. 

I humbly certify, that on the day of , a.d. , it was 

by the said Queen's Bench Division [or. Chancery Division] adjudged 
[or^ decreed, or, ordered] that the above-named suppliant was en- 
titled to, &c. 

(Judge^s signature,) 

Dated the day of , 18 . 



FSECEDEST8. 



■In 



It-i 



III 

Jill 

ilii 

■< Ifla 









4 i 

I'M 
111 



lap 






% S.'rt 



"14 |l 

"a s 

is' ^1 

|J Ig 
II. ll 






il 



3-. 



PBTITIOH OF RIOET. 



ill 
1^1 



it 1 

ll \i 



•i 6 

^1 ll 



I -- 11 £s^» ■ 
.B a a 8 ^ - ■" g-- 'S 

i|| 

|I1J 






I I 



1 I 

i 6 



3s 
Si 



1 11 It I 

i ^i !1 « 
III p p p 




L 






I i 



ill 



in. 

Ill !« Ji I ii 



I 



i 
1 



1 f 

1,1 



s; I 



PETITION OF aWBT. 




PRECEDENTS. 





■iiiiii 



PETITtOS or RIOBT. 



- I B " 

-mHii 



i ri III 

If s a 3*3s 



I. 

II 



Jf 



;j-!e. 






-If 






»iiisisil|5i 

''-i|la||=|NB| 
















..=-=■.« lis 'il lie e I 

ilil iiiijj 

811 H ill 







II 

111! 



^1 



PETITION OF BIOET. 



1 m 



II 
li 



!li 

8. si 

Hi 
Iff 



111 |l I 






i"l$lllifi:ssii.°:l 
;^|llisr-j:.;|||ii 

L'3^||ll||i||S||l 
f||^|ll|ifl!ltl!a 



la 






lejs ■ 



aSSS.^ 5kS p.'Ob 



j1 



PRECEDENTS. 



209 



i-l 

gco 



-2 if 



S 



8 



5^ 

"St 

■sS. 

8 



P4 



^S 



OQ >4 



•2 



<£ 



CO .2 -2 
^*^ bo 

5lt 



3 



§1" 

o S 



1 

00 

8 



II 

_I ® a 

^ -{S M4 




S. ® O 

^ ca ^ <i> 



& 



03 osO >»o8 



OD 

I— « 

I 

0) 

J. 2 



d 






••H 
P4 

a M 

i «' 
.2 ^ 

P 



«M S 

o o 

^^ 

d 

la 



S 



^"^ 



1-9 
«g|| 

'^ s « a 




•sa.£:a 



08 



& 
^ 



08 

I 



O 

d 

•J 
I 

GO 



lots 

5? 



I 



o 



2? 



^ 

c 



d 
t© 

Q 

e 

s 

o 



CO d 

-^ a 



>-» 

o 

«M 

o 

d 
o 

I 



fe^ 



©^ 



CO 






a 

d 
-♦* 

OQ 

I 

5 



s 

0) 
OS 

i 



Oh 

§ 






d 
H 

o 



PETiTios OF Rionr. 




PRECEDENTS. 

fe- 



ll Rs 

■si ^Jl^ll i 

|-8 SSiiaa g 












Ilia ^^li=l|ll! 

il . ij IKIl Plliii|i| 
■5 sis 






''£'S If 



|?|| 



a I fiiBlP. 






PETITION OF BIOHT. 

I'iiii 

fi'i -mi 

|iy I Mil 



si_g«" f- 









11 'fs||'-!^f 



3i5i ^^ i%^^i 



l*'-|= 






( 213 ) 



APPENDIX B. 



THE LAWS REGULATING PROCEEDINGS BY PETITIONS 
OF RIGHT IN IRELAND, SCOTLAND, AND CERTAIN 
COLONIES AND DEPENDENCIES. 

IRELAND. 

36 & 37 Vict. c. 69 : " An Act to provide for proceeding on Petitions 
of Right in the Courts of Law and Equity in Ireland." 

Preamble. Expediency of extending the English " Petitions of 
Right Act, 1860," to Ireland. 

1. Short title. ** The Petitions of Right (Ireland) Act, 1873." 

2. Petition of Right may be entitled in Irish Court. 

3. Provides '* that every petition so entitled shall contain an aver- 
ment that the subject-matter of the said petition, or a material part 
thereof, arose vvithin that part of the United Kingdom of Great Britain 
and Ireland called Ireland, and such averment shall be deemed to be 
a material and necessary statement in the case of the suppliant, and a 
traverse of such averment shall be deemed to be a sufficient pleading 
in bar of the suppliant's right to relief." 

4. Provisions of the " Petitions of Right Act, 1860," to apply to 
Ireland, "Provided that unless within twenty-eight days after Her 
Majesty's fiat to any petition has been obtained, a copy of such petition 
and fiat shall be left at the office of the Crown and Treasury Solicitor 
for Ireland endorsed in manner by the said Petitions of Right Act, 1860, 
prescribed, no further proceedings shall be taken or had upon such 
petition. 

5. Irish Courts to make rules. 

6. Forms prescribed in " Petitions of Right Act, 1860," to be used. 



SCOTLAND. 

20 & 21 Vict. c. 44 : '* An Act to regulate the Institution of Suits 
at the Instance of the Crown and the Public Departments in the Courts 
of Scotland." 

Whereas doubts are entertained as to the proper instance to be 
employed in the institution of actions, suits, and proceedings in the 
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Courts of Justice in Scotland on tbe behalf of Her Majesty and of 
public departments : Be it enacted by, &c., as follows : — 
Crown 1. Every action, suit, or proceeding to be instituted in Scotland on 

■"**■»*?•» the behalf of or against Her Majesty, her htirs and successors, or in 
ihe^utmlT *^® interest of the Crown or on the behalf of or against any public 
of the Lord department, may be lawfully raised in the name and at the instance 
Advocate, of or directed against Her Majesty's Advocate for the time being as 

acting under this Act. 
With sane- 2. Provided always. That before instituting or defending any such 
tion of de- action, suit, or proceeding Her Majesty's Advocate shall have the 
partment authority of Her Majesty or of the public department respectively on 
intereat. whose behalf or against whom such action, suit, or proceeding shall be 

instituted, to the institution or defence thereof. 
Persons 3. Provided always. That it shall not be competent to any private 

prosecuted party in any action, suit, or proceeding instituted as aforesaid, to 
to obiect challenge or impugn the instance of or the title to defend such action, 
to the in- suit, or proceeding, or the right or title of Her Majesty's Advocate to 
stance. raige or prosecute or to defend the same upon any allegation that such 
authority (as aforesaid) has not been granted, or that evidence of such 
authority is not produced. 
Meaning 4. The expression " Public Department " shall include the Commis- 
of "Public fiioners of Her Majesty's Treasury, the War Department, tbe Post 
~^P* „ Office, the Board of Inland Revenue, the Board of Customs, the Com- 
missioners of Her Majesty's Woods and Forests, the Commissioners of 
Works and Public Buildings, the Committee of Her Majesty's Privy 
Council appointed for the consideration of matters relating to Trade and 
Foreign Plantations, and all the like Public Departments, bodies or 
boards, and all and every officer or officers, person and persons, acting 
on the behalf or in the interest of or entitled at the date of the passing 
of the Act to sue on the behalf or in the interest of any such Public 
Department. 



BRITISH COLUMBIA, 
1873. Act 19» (Consecutive number 439.) 
Consolidated Stafutes of British Columbia. Chapter 59. 

" An Act to provide for the institution of suits against the Crown by 
Petition of Right and respecting Procedure in Crown Suits." 

[This Act being in substance identical with the EngUsh Petitions 
of Right Act, 1860, it has been thought to be unnecessary to re- 
print it.] 
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BRITISH HONDURAS, 

Ordinance No. 15 of 1879. 

" To consolidate and amend the Laws relating to the process, prac- 
tice, and mode of pleading in the Supreme Court in suits and proceed- 
ings at Common Law or in Equity, and to make provision for the 
execution of judgments and decrees and other matters." 

Suits hy or against the Government. 

332. All claims against the Grovernment of the Colony being of the By private 
same nature as claims which may be preferred against the Crown in persons 
England, under the provisions of the Lnperial Act,' 23 & 24 Vict. c. 34, Q^ygj-n- 
entitled " The Petitions of Right Act, I860,*' may, with the consent of ment. 
the Lieutenant-Grovernor, be preferred in the Supreme Court in a suit 
instituted by the claimant as plaintiff against the Attorney-General as 
defendant. 

333. It shall not be necessary for the claimant to issue a writ of How com- 
siimraons, but the suit shall be commenced by the filing of a statement menced 
of complaint in the Supreme Court and the delivery of a copy thereof 

at the office of the Attorney-Greneral. 

334. The Clerk of Courts shall forthwith transmit the statement of Fiat of the 
claim to the Colonial Secretary, and the same shall be laid before the Governor. 
Lieutenant-Governor in Council. In case the Lieutenant-Governor .V^*'''^ ^ 
shall grant his consent as aforesaid, the statement of claim shall be 
returned to the Supreme Court with the fiat of the Lieutenant- 
Governor endorsed thereon, and the Court may, on the application of 

the claimant, fix a time within which the Attorney-General shall file 
and deliver a statement of defence on behalf of the Government, or 
demur to the action. 

335. All documents which in a suit of the same nature between Service of 
private parties would be required to be served upon the defendant documents, 
shall be delivered at the office of the Attorney-General. 

336. Whenever in any such suit a decree shall be made against the Judgment 
Government, no execution shall issue thereon, but a copy of such ^^^ pro- 
decree under the seal of the Court shall be transmitted by the Court J^ *^^ 
to the Lieutenant-Governor, who, if the decree shall be for the pay- 
ment of money, shall have power by warrant under his hand to direct 

the amount awarded by such decree to be paid by the treasurer, and in 
the case of any other decree, to take such measures as may be neces- 
sary to cause the same to be carried into effect. 

337. In all suits by or against the Government costs may be Costs, 
awarded in the same manner as in suits between private parties, but 

no personal liability shall attach to the Attorney-General in respect • 
thereof. 
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CANADA. 

Statutes of Canada, 39 Vict. c. 27. " An Act to make further pro- 
▼ision ibr the institution of suits against the Crown by Petition of 
Kight" 

This Act is in substance the same as the Petitions of Kight Act, 
1860 (England). By sect. 19 it is provided that nothing in this Act 
shall— 

(1.) Prejudice or limit otherwise than is herein provided the rights, 
privileges, or prerogatives of Her Majesty or her successors ; 
or 
(2.) Prevent any suppliant from proceeding as before the passing 

of this Act ; or 

(3.) Give to the subject any remedy against the Crown ; (a) in 

any case in which he would not have been entitled to such 

remedy in England under similar circumstances by the 

laws in force there prior to the passing of the Imperial 

Statute 23 & 24 Vict. c. 34 ; or Q>) in any case in which 

either before or within two months after the presentation 

of the petition the claim is under the statutes in that 

behalf referred to arbitration by the head of the proper 

department, who is hereby authorized with the approval of 

the Gk)vemor in Council to make such reference upon any 

petition of right. 

and by sect. 21 that the word •'relief comprehends every species of 

relief claimed or prayed fur in a petition of right, whether a restitution 

of any incorporated right or a return of lands or chattels, or a payment 

of money, or damages, or otherwise. 



GOLD COAST. 

1877, No. 12. '* An Ordinance to make provision relating to suits 
by and against the Government and as to the costs thereof." 

Short title. 1. This Ordinance may be cited as *' llie Petitions of Bight Ordi- 
nance, 1877." 

2. [Claims by the Government against private parties.] 

Claims by 3. All claims against the General Government of the Colony or 

private against the Gt)vernment of any settlement being of the same nature as 

affalM^t the claims which may be preferred against the Crown in England by Peti- 

Govern- tion. Manifestation, or Plea of Bight, may, with the consent of the 

ment. Governor, be preferred in the proper Divisional Court of the Supreme 

Court in a suit instituted by the claimant as plaintiff against the 

Queen's Advocate as defendant or such other officer as the Governor 

may from time to time designate for that purpose. 

How suit 4. The claimant shall not issue a writ of summons, but the suit 
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shall be commenced by the filing of a statement of claim in the Su- com- 
preme Court and the delivering of a copy thereof at the office of the °*®'*c«"» 
Queen's Advocate or other officer designated as aforesaid, and no fee 
shall be payable on filing or delivering such statement. 

5. 'i he Registrar shall forthwith transmit the statement of claim to Fiat of 
the Colonial Secretary, and the same shall be laid before the Governor. Ciovemor. 
In case the Governor shall grant his consent as aforesaid the statement 

of claim shall be returned to the Supreme Court with the fiat of the 
(rovemor endorsed thereon, and the claim shall be prosecuted in the 
Divisional Court in which the same shall have been filed, or in such 
other Court as the Chief Justice shall direct. 

6. All documents which in a suit of the same nature between private Service of 
parties would be required to be served upon the defendant, shall be documents, 
delivered at the office of the Queen's Advocate or other officer designated 

as aforesaid. 

7. Whenever in any such suit a decree shall be made against the Judgment 

Government, no execution shall issue thereon, but a copy of such ^'^^ P^o- 

ceeuinsrs 
decree under the seal of the Court shall be transmitted by the Court thereon. 

to the Governor, who, if the decree shall be for the payment of money, 

shall by warrant under his hand direct the amount awarded by such 

decree to be paid, and in the case of any other decree shall take such 

measures as may be necessary to cause the same to be carried into 

effect, or in case he shall think fit he may direct that any competent 

appeal shall be entered and prosecuted against any decree. 

8. So &r as the same may be applicable and except in so far as may The 

be inconsistent with this Ordinance, all the powers, authorities, and Supreme 
provisions contained in the " Supreme Court Ordinance, 1876," or in ordinance 
any enactment extending or amending the same, and the practice and incorpo- 
course of procedure of the Supreme Court of the Gold Coast Colony rated, 
shall extend and apply to all suits and proceedings by or against the 
Government, and in all such suits costs may be awarded in the same 
manner as in suits between private parties. 



GRENADA. 

Ordinance, No. 16, 1882. 

343. All claims against the Government of the Colony being of the Claims by 
same nature as claims which may be preferred against the Crown in P^^?*® 
England under the provisions of the Imperial Act, 23 & 24 Vict. c. 34, gainst the 
entitled " The Petitions of Right Act, 1860," may, with the consent of Govern- 
the Governor, be preferred in the Supreme Court in a suit instituted inent. 

by the claimant as plaintiff against ** the Attorney-General " as de- 
fendant. ^ 

344. It shall not be necessary for the claimant to issue a writ of sum- How com- 
mons, but the suit shall be commenced by the filing of a statement of "^nced. 
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complaint in the Supreme Court, and the delivery of a copy thereof at 
the oOice of the Attorney-General 

345. The Registrar shall forthwith transmit the statement of claim 
to the Colonial Secretary, and the same shall be laid before the 
Ck>yemor in Executive Council. In case the GK>vemor shall graut his 
consent as aforesaid the statement of claim shall be returned to the 
Supreme Court with the fiat of the Governor endorsed thereon, and the 
Court may, on the application of the claimant, fix a time within which 
the Attorney-General shall file and deliver a statement of defence on 
behalf of the (Government or demur to the action. 

346. All documents which in a suit of the same nature between 
private parties would be required to be served upon the defendant 
shall be delivered at the office of the Attorney- General. 

347. Whenever in any such suit a decree shall be made against the 
Government, no execution shall issue thereon, but a copy of such 
decree under the seal of the Court shall be transmitted by the Court 
to the Governor, who, if the decree shall be for the payment of money, 
shall have power by warrant under his hand to direct the amount 
awarded by such decree to be paid by the Colonial Treasurer, and in 
case of any other decree to take such measures as may be necessary to 
cause the same to be carried into efifect. 

348. In all suits by or against the Government costs may be 
awarded in the same manner as in suits between private parties, but 
no personal liability shall attach to the Attorney-General in respect 
thereof. 

[N.B. — As to claims of under £100 against the Government, see 
Ordinance No. 10, 1882, s. 30]. 



HONGKONG. 

Ordinance No. 13 of 1873. 

**An Ordinance enacted by the Governor of Hongkong with the 
advice of the Legislative Council thereof to consolidate and amend the 
Laws relating to the Process, Practice, and Mode of Pleading in the 
Supreme Court of the Colony, and to provide a uniform Code of Proce- 
dure at Common Law and in Equity." 

Part IV., Chapter xiv., sect. 83. 

Claims against the Government. 

In what 1. ** All claims against the Government of the Colony of the same 

cases may nature as claims within the provisions of the * Petitions of Right Act, 
ferred' in ^^^^^ ^^^ ^^*^ ^® consent of the Governor be preferred in the 
what form. Supreme Court in a suit instituted by the claimant against the 
Attomey-Gteneral as defendant." 
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2. Tt shall not be necessary for the plaintifiF to issue a writ of sum- To be com- 
mons, but the suit shall be commenced by the filing and service of the ™??*:®<* "7 
petition upon the Crown Solicitor. 

3. The Crown Solicitor shall transmit the petition to the Govern- Consent 
ment, and in case the Governor shall grant his consent as aforesaid ^^ <^overn- 
the suit may proceed and be carried on under the ordinary procedure procedure 
provided by this Code. thereon. 

4. The petition and all other documents, notices, or proceedings Service of 
which in a suit of the same nature between private parties would be petition, 
required to be served upon the defendant shall be served upon the 

Crown Solicitor. 

5. Whenever in any such suit a decree shall be made against the Proceed- 
Government no execution shall issue thereon, but a copy of such i^^gs ^^ 
decree under the seal of the Court shall be transmitted by the Court to ^^^^^^' 
the Government. 



JAMAICA. 
Law 39 of 1879. " The Civil Procedure Code." 

Suits against the Government, 

354. All claims against the Government of this Island being claims of Claims by 
which the subject-matter would have been cognizable by the Supreme private 
Court of Judicature if the claim had been against a private individual P*^*^®^ 
may with the consent of the Governor be preferred in the Supreme Govern- 
Court in a suit instituted by the claimant as plaintiff against '* The ment. 
Attorney-General " as defendant. 

355. It shall not be necessary for the claimant to issue a writ of How com- 
summons, but the suit shall be commenced by the filing of a statement i^enced. 
of complaint in the Supreme Court, and the delivery of a copy thereof 

at the oflSce of the Attorney-General. 

366. The Eegistrar shall forthwith transmit the statement of claim Fiat of 
to the Colonial Secretary, and the same shall be laid before the Gk)ver- Governor, 
nor in Privy Council. In case the Governor shall grant his consent ^e^fence.^ ^ 
as aforesaid, the statement of claim shall be returned to the Supreme 

Court with the fiat of the Governor endorsed thereon, and the Court 
may on the application of the claimant fix a time, being not less than 
fourteen days, within which the Attorney-General shall file and 
deliver a statement of defence on behalf of the Gt)vemment or demur 
to the action. 

367. All documents which in a suit of the same nature between Service of 
private parties would be required to be served upon the defendant documents, 
shall be delivered at the office of the Attorney-General. 

368. Whenever in any such suit a decree is made against the Judgment 
Government no execution shall issue thereon, but a copy of such decree *°^ P^°" 
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respect of costs awarded in any suit against the Government. 
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LEEWARD ISLES. 

Act No. 8 of 1876. 

Baits against the Government. 

368. All claims against the General Grovemment of the Colony or 
against the Government of any Presidency being of the same nature 
as claims which may be preferred against the Crown in England under 
the provisions of the Imperial Act 23 & 24 Vict. c. 34, entitled the 
"Petitions of Right Act," 1860, may with the consent of the Governor 
be preferred in the Supreme Court in a suit instituted by the claimant 
as plaintiff against the " Attorney-General '' as defendant. 

369. It shall not be necessary for the claimant to issue a writ of 
simmions, but the suit shall be coomienced by the filing of a state- 
ment of complaint in the Supreme Court and the delivery of a copy 
thereof at the office of the Attorney-GeneraL 

370. The Registrar shall forthwith transmit the statement of claim 
to the Colonial Secretary, and the same shall be laid before the Governor 
in Council. In case the Governor shall grant his consent as aforesaid, 
the statement of claim shall be returned to the Supreme Court with 
the fiat of the Governor endorsed thereon, and the Court may on the 
application of the claimant fix a time within which the Attorney- 
General shall file and deliver a statement of defence on behalf of the 
Government, or demur to the action. 

371. All documents which Iq a suit of the same nature between 
private parties would be required to be served upon the defendant shall 
be delivered at the office of the Attorney-General. 

372. Whenever in any such suit a decree shall be made against the 
Government no execution shall issue thereon, but a copy of such decree 
imder the seal of the Court shall be transmitted by the Court to the 
Governor, who, if the decree shall be for the payment of money, shall 
have power by warrant under his hand to direct the amount awarded 
by such decree to be paid by the General or Local Government, as the 
case may be, and in the case of any other decree to take such measures 
as may be necessary to cause the same to be carried into effect. 
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373. In all suits by or against the Government costs may be Costs. 
awarded in the same manner as in suits between private parties, but 
no personal liability shall attach to the Attorney-General in respect 

thereof. 



MANITOBA. 

38 Vict. c. 12. ** An Act to regulate proceedings against and by the 
Crown." 

1. A petition of right may be presented as herein provided, in which Petition ' 
the subject-matter thereof or of any part thereof would be cognizable may be 
by action or suit if the same were a matter of dispute between subject F®^*'"*^ 
and subject : and such petition may be in the form or to the eflfect of be made, 
the form hereto marked No. 1, and shall state the christian and sur- 
name and usual place of abode of the petitioner, and of his solicitor or 
attorney, if any, by whom the same is presented, and shall set forth 

with reasonable certainty the facts entitling the petitioner to relief, and 
shall be signed by the petitioner, his solicitor or attorney. 

2. The said petition shall be left with the Provincial Secretary, who Petition to 

shall forthwith submit the same for consideration to the Lieutenant ~® . ^**** 

x^r vinci£L 1 
Governor, who shall with all convenient dispatch endorse thereou, if he Secretary 

thinks the matter should be litigated, " Let right be done ; '^ if he to be sub- 
thinks otlierwise, ** Refused ; " and the said petition, with the endorse- fitted to 
ment thereon as aforesaid, shall with all convenient speed be returned t^^ant- 
by the Provincial Secretary to the party leaving the same, and no fee Governor, 
shall be charged by the Crown in respect thereof. 

3. If the petition shall be returned endorsed " Refused " no further if endorsed 
proceedings shall be taken thereunder : but if it shall be returned "Let " refused," 
right be done," the said petition shall become and be the commencement ^^^^ 

of the action or suit according to the nature of the petition, which shall 
then proceed as an ordinary action at law or a suit in equity between 
subject and subject, except that the said petition shall be filed, and in 
an action at law form the declaration and in a suit in equity form the 
bill of complaint : and a copy of the petition shall be left in the office 
of the Provincial Secretary with the Provincial Secretary, or with some 
responsible person in his office in his absence, who if required to do so 
shall admit semce thereof, on which said copy shall be endorsed in the 
case of an action at law "The defendant is to plead or demur witliin 
eight days otherwise judgment," and in the case of a suit in equity " the 
defendant is to answer or demur hereto within twenty-eight days, 
otherwise the complaint will be taken as confessed : " and the action or 
suit shall from and at the filing of the said petition with the endorse- 
ment thereon as aforesaid be styled "A. B. (the petitioner) plaintiff, and 
Her Majesty the Queen defendant :" and the action or suit and all pro- 
ceedings therein shall in all respects except as aforesaid be the same 



222 PETITION OF RIGHT. 

and be governed by the same rules, principles and practice as in ordinary 

actions or suits between subject and subject 
Any other 4. Any other person or persons in any way interested in the subject- 
^"^P* matter of the petition may be made defendant or defendants along with 
made de- ^^ Majesty at any stage of the proceedings before final jud<iment or 
feiuUnts. decree on obtaining a judge's order for that purpose, who shall be served 
Copy of ^jth a copy of the petition on which shall be made the endorsements 
tion^d c^oresaid, and against whom in default of plea and demurrer, or answer 
endorse- or demurrer, judgment may be signed or the complaint may be taken 
ment to be pro oonfesio, 

^^T^l u ^' ^^ *°y ^^^ action or suit the Court shall give such judgment 
judgment ^^^ make such order or decree, with such terms and conditions as shall 
pro con- be consonant with the laws of this Province, and as the Court shall 
^^^^* think just : and such judgment shall be of such and the same effect as 

Conrt shall ^ judgment of amoveas rnanus : and costs shall follow the same rules 
ment^to be *^ ^^ disea between subject and subject, and shall in the same manner 
to the same be enforced against parties to any such actions or suits (except Her 
eflTect as Majesty), as in ordinary cases. 

judgment g^ j^ judgment be in favour of the plaintiff as against Her Majesty, 
rnanus, '^® Court or a judge may certify to the Provincial Treasurer the tenor 
Costs as in and purport of the same, which may be in the form or to the effect of the 
*^*^*^^*' form hereto. No. 2, which may be sent to or left in the ofl&ce with 
enforced ^°^® responsible clerk for the said treasurer, and he is hereby required 
against any to pay any sums for relief, costs, or otherwise directed by the said cer- 
person in tificate, out of any moneys in his hands for the time being not other- 
'°* t H M 'i ^^^ appropriated by the Act of the Legislature. 

. ' ' * 7. [Her Majesty may bring action as in ordinary suits. If costs 
ment ^" against Her Majesty, no execution to issue.] 

against 8. Nothing in this Act contained, shall prevent any subject or Her 

H.M. judge Majesty from proceeding in any case as though this Act had not been 

to Provin- ^' ^^^^ j^clges* or any two of them, of whom the Chief Justice shall 
cial Trea- be one, may make any rules requisite or necessary to facilitate proceed- 

surer or jj^gg under this Act. 

responsible 

clerk, who FORM No. 1. 

shall pay Manitoba, \ 

costs. Qj^Y Qj, \V'lNNIPEG,> 



TO WIT. 






In the Queen's Bench. 

The day of A.D. 18 

at law [or in equity as the case may he"], 

A. B., Plaintiff, 
and 

Her Majesty the Queen, 

Defendant. 
The humble petition of A. B., of , grocer, by E. P., his 
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attorney (if it be an action at law, or by E. F., his solicitor, if it be a 
suit in equity), sheweth : — 

(State the facts or case as in a declaration at law, but more 
circumstantially, or as in a bill in equity.) 

(Conclusion.) 
Your petitioner therefore humbly prays (state concisely 
the relief asked with clearness and precision, and let it 
be such as legally flows from the statement of facts.) 

Signed A. B., 
or C. D., 

Attorney for A. B. (in an action at law) ; 
or E. F., 
Solicitor for A. B. (in a suit in equity). 



FORM No. 2. 

To the Honourable the Treasurer of Manitoba. 

(Style of Court and cause.) 

It is hereby certified that on the day of A.D., 18 , 

it was by the said Court adjudged (or decreed or ordered as the case 
may be), that the above-named plaintiff was entitled to, &c. (state con- 
cisely the effect of the judgment, &c.) 

Dated this day of A.D. 18 

By the Court. 

CD. 
(Prothonotary or Master) 
(or signature of Judge.) 



NEWFOUNDLAND. 

27 Vict. c. 8 : " An Act to provide for the more easy recovery of 
certain Claims against the Grovemment of this Colony. 

1. Any person who may have any claim arising ex contractu against To petition 
the Government of this colony or against any department thereof, nature of 
shall prefer a petition to the Supreme Court setting forth as briefly as *^^**™^* 
possible the circumstances of the claim, and praying such relief, 
whether legal or equitable, as he may consider himself entitled to, and 

such petition shall be verified by aflBdavit and a copy thereof shall be 
served upon the Attorney-General, or in his absence the Solicitor- 
General for the time being. 

2. The Attorney-General, or in his absence the Solicitor-General, Appear- 
shall within ten days after such service file an appearance and answer ^^^ ^^^ 
to the said petition in the said Court, and serve a copy of his answer on *°^^®^ 
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the petitioner or his attorney, and the petitioner, should he dispute the 
allegations therein contained, shall file a replication to the same within 
four days after such answer shall have been served upon him : and 
should either party £ul within the time aforesaid to take such steps as 
may be incumbent upon him to bring the case to a hearing, judgment 
that the matter of his petition be taken as confessed, or that the same 
be dismissed for want of prosecution as the case may require, may 
be entered by rule absolute in the first instance by the opposite 
party. 

3. Upon any petition being taken as confessed for the cause afore- 
said, it shall be lawful for the Court to pronounce judgment therein or 
to refer to the consideration and report of the master any matter upon 
which they may deem enquiry to be necessary. The defendants in 
such suit shall be at liberty to attend before the master, and within 
four days after the master's report shall have been filed to file and serve 
exceptions to the same : and after all exceptions (if any) shall have 
been heard and determined, or upon such report of no exceptions 
having been taken, the Court shall give judgment in the cause according 
to the principles hereinafter declared with reference to contested suits. 

4. When the petitioner shall admit the matter set forth in the 
answer of the Attorney-General or of the Solicitor-General, he shall 
within four days after such answer shall have been served and filed 
as aforesaid, set the cause down for hearing upon petition and answer. 

6. When a replication shall have been filed any evidence that may 
be required shall be taken in manner now practised on the equity side 
of the said Court, and when all the evidence shall have been taken the 
cause may be set down for hearing by either party upon petition, 
answer, and evidence. 

6. At or after the hearing of the cause, judgment either legal or 
equitable according to the character of the relief sought shall be given 
therein : and upon such judgment being certified to the Colonial Secre- 
tary by the clerk of the Court, the same shall be carried into effect by 
the Government, either by payment of the amount thereof out uf the 
general revenue of the colony or by the performance of any other act 
that may be therein directed, should such judgment be to any effect 
other than the payment of money : or judgment for the payment of 
money may be enforced by process of execution against the moneys, 
lands, and effects of the Local Government as in ordinary cases between 
party and party, 

7. It shall be lawful for the said Court if it shall think fit upon 
the petition of either party to be filed within four days after judg- 
ment shall have been given to order that the said cause shall be re- 
heard, and at or after such rehearing it shall be lawfnl.for the said Court 
to confirm, alter, amend, or reverse its former judgment as the merits 
of the case inay require. 
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8« When any such petition shall be dismissed or judgment in the Provisiom 
matter thereof be given against the petitioner, the attorney of the ** ^^ costs, 
defendants shall tax and be entitled to from the petitioner the same 
costs as are allowed in an equity suit between private parties, and shall 
have the like remedy for the recovery thereof : and where judgment 
shall be given for the petitioner he shall be entitled to tax and recover 
costs after the same scale from the Government in manner provided 
with respect to judgments for the payment of money : Provided that 
nothing herein contained shall control the discretion of the Court in 
giving or withholding costs according to the ordinary rules of equity 
where the relief sought is of an equitable character. 

9. It shall be lawful for either party in any such suit to appeal to the Appeal to 
Queen in Council in the same manner as in ordinary cases between Q^®®^ i** 
party and party under the Royal Charter. 

And 

46 Vict. c. 15 : *' An Act to facilitate the trial of questions relating 
to Crown grants, licenses, and leases, and for other purposes." 

1. The term ** Crown grant " in this Act shall include any grant, Interpre- 
lease, or license of occupation absolute, limited or conditional, of or t*tion of 
relating to any of the Crown or public lands of the Colony, or any Q^y^j^ 
license to search, lease, or grant of any mining or other rights or grant, 
interest of or in any lands in this Qolony granted by or issuing from 

Her Majesty, the Government, or any department thereof. 

2. Any person having or claiming to have an interest in any lands Trial of 
or tenements in this Colony, or any rights or privileges arising there- question 
from or appointment thereto, which are or are claimed to be held, con- J^ Crown 
veyed or otherwise affected by any Crown grant, who shall claim that grants to 
such Crown grant is void or voidable, or has been or ought to be for* be had on 
feited, or that any defect, irregularity, omission, or error of any kind P****^*^'' ^ 
has occurred in or relating to such grant, or the right or title of the Oo^, 
Crown to make such grant, or the right or title of the grantor or holder 

of such grant to obtain or retain the same, or that any other act, 
matter or thing has been done or suffered whereby or by reason 
whereof such grant, or any part, provision, or condition thereof, should 
be set aside, declared void, struck out, expunged, altered, or amended, 
or any clause, condition, or provision should be added, or the name of 
any grantee or other party thereto added, struck out, or altered, or who 
shall claim any other relief legal or equitable against or in relation to 
such grant may prefer a petition to the Supreme Court setting forth as 
briefly as possible the nature of his claim, the facts or circumstances or 
other grounds upon which he makes the said claim or prays the said 
relief, and as nearly as may be the nature of the relief which he prays. 
And such petition shall be verified by af&davit. 

3. A copy of said petition shall in all cases be served upon the copvof 

Q petition. 
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Attorney-General, or in his absence the Solicitor-Genera!, on behalf of 

ihe Government 
All penom 4. All persons whose interests are or may be or are sought to be in 
?J*f^™r any way affected by the order or decree of the Court, or other relief 
ties to pro- sought for by the said petition, shall be made parties to the proceedings 
ceadings. under the said petition or be served with a copy thereof in the same 

manner and subject to the same directions and consequences as in a 

suit on the equity side of the Supreme Court in relation to the 

subject-matter of the said petition. 
Proceed- 5. The proceedings upon such petition shall be in all respects as 
ingi to be j^Q^fiy ^^ Q^y i)e in accordance with the practice on the equity side of 

X^ij side *^« Supreme Court 

of Court 6. The Supreme Court and the judges thereof shall at any stage of 
Court to the proceedings under such petition or upon the hearing of such peti- 
make tion have the power to make, pronounce, and grant such decree, order, 

. ^ ** ®^ judgment, or to grant such other relief legal or equitable in relation 
to the subject-matter of the said petition as might be given, pronounced. 



or granted in, under or by virtue of any other suit, action, or other 
proceeding in relation to any deed, conveyance, contract, or document 
other than a Crown grant, and to make such order as to costs as to the 
Court or judge shall seem meet, which costs shall be taxed in accordance 
with the scale on the equity side of the Supreme Court : Provided that 
in no case shall the Crown or Gt)vemment be entitled to recover or 
be made liable to the payment of costs. 

Appeal. 7. Any party to any proceeding imder this Act may appeal to Her 

Majesty in Council in the same manner as in ordinary cases between 
party and party under the Eoyal Charter. 

Saving 8. The provisions of this Act shall not be held to take away or 

claiue. affect any action, suit, right or remedy which any persons would before 
the passing of this Act have been entitled to have or maintain. 

Suspending 9. This Act shall not come into operation till the assent of Her 

clause. Majesty has been signified thereto. 



NEW SOUTH WALES. 

39 Vict, No. 38. '< An Act to enforce Claims against the Colonial 
Government and to give Costs in Crown Suits.*' 

[Reserved :— 23rd March, 1876.] 

. 1. [Repeal of Acts 20 Vict, No. 15, and 24 Vict, No. 27.] 
Claimant 2. Any person having or deeming himself to have any just claim or 
may peti- demand whatever against the GK)veinment of this Colony may set forth 
Govern- ^^® same in a petition to the Governor praying him to appoint a nominal 
ment. defendant in the matter of such petition, and the Governor with the 

Governor advice of the Executive Coimcil may by notification in the Gazette ap- 
may ap- point any person resident in the Colony to be a nominal defendant 
nal defend- accordingly. Provided that if within one month after presentation of 
ant. 
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sacb petition no such notification be made the Colonial Treasurer for 
the time being shall be the nominal defendant. 

3. Any such petitioner may sue such nominal defendant at law or in Petitioner 
equity in any competent (Jourt, and every such case shall be com- p^^y s^^ ^ 
menced in the same way, and the proceedings and rights of parties ^^ ordinary 
therein shall as nearly as possible be the same, and judgment and costa 

shall follow or may be awarded on either side as in an ordinary case 
between subject and subject. 

4. The nominal defendant in any case under this Act or arising from Limited 
the working of this Act shall not be individually liable in person or liability of 
property by reason of his being such defendant. de?^d*^ t 

5. In any action or suit under this Act all necessary judgments, 
decrees, and orders may be given and made, and shall include every ^^^ief 
species of relief whether by way of specific performance or restitution of afforded by 
rights or recovery of lands or chattels or payment of money or damages, judgment. 

6. In any action or suit by the Crown or Attorney-General on behalf Costs, 
of the Crown costs shall follow or may be awarded as in an ordinary 
case between subject and subject. 

7. The Colonial Treasurer shall pay all damages and costs adjudged Treasarer 
against any such nominal defendant or costs awarded against the Crown ^ 1^7 

or Attomey-Gteneral under this Act out of any moneys in his hands a*™rdal 
then legally applicable thereto and forming part of or belonging to the 
Consolidated Bevenue of this Colony or thereafter voted by Parliament 
for that purpose, and in the event of such payment not being duly 
made within sixty days after demand execution may be had for the 
amount, and the same be levied upon any property vested in the 
Government of this Colony, but not upon any property real or personal 
vested in it on behalf of the Imperial Government as to which such 
last-mentioned Government has any claim or is in anywise entitled. 

8. The judges of the Supreme Court may make rules, &c., for carrying Rules of 
this Act into effect. Court. 

9. This Act shall be styled and may be cited as the *' Claims against Short title, 
the Colonial Government Act." 



N.B. — Upon what claims are cognisable under this Act, see Famell 
V. Bowman^ Times, 23rd June, 1887. 



8TEAIT8 SETTLEMENTS. 

Ordinance No. 15 of 1876 : " An Ordinance to amend the law rela- 
ting to Crown suits." 

Part IV. — Suits for Redress against the Crown. 

18. I. And whereas it is expedient to make better provision by law 
for giving redress to persons having claims against the Crown in the 
Colony it is further enacted : 

Q 2 
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II. Any claim against the Crown founded on the use or occupation or 
right to use or occupation of Crown lands in the Colony, any claim 
arising out of the Revenue Laws or out of any contract entered into or 
which should have or might have been entered into on behalf of the 
Crown by or by the authority of the Government of the Colony which 
would if such claim had arisen between subject and subject be the 
ground of an action at law or suit in equity, and any claim against the 
Crown for damages or compensation arising in the Colony shall be a 
daim cognizable under this Ordinance. 

Fetition of Right 

19. [Any person having such claim may present a petition to 
Governor in Council — Governor in Council may fiat — Filing — Copy 
with request to answer to be left with Attorney-General-- Petition to 
form a suit.] 

Answer, 

20. [Attorney-General to answer — ^May move to dismiss petition on 
point of law— Court may order dismissal or amendment — Form of 
Answers by Attorney-General.] 

Subsequent Froceedings, 

21. [Subsequent proceedings to be same as in ordinary saHs.] 

Judgment and Exeeution, 

22. [Judgment and appeal as in ordinary suits.] 

23. [No execution to issue against the Crown, but a certificate of 
the judgment to be given the petitioner.] 

24. The amount with any costs given by the judgment, decree, or 
order of the Court shall be payable out of any moneys in the lYeasury 
legally applicable thereto, or out of any moneys which may be voted 
by the Legislative Council for the purpose : and the Governor shall order 
payment accordingly, and shall also order the performance of any decree 
or order which may be pronounced or made in the suit by the Court. 

25. [Appeal.] 



TOBAQQ. 

Ordinance No. 4 of 1884 : " To consolidate and amend the laws 
relating to the process, practice, and mode of pleading in the Supreme 
Court in suits and proceedings at common law and in equity : and to 
make better provision for the execution of judgments and decrees, and 
for other matters." 

^its against the Government, 

Claims by ^^^* ^^ claims against the Government of the Colony being of the 
private same nature as claims which may be preferred against the Crown of 
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England under the provisions of the Imperial Act, 23 & 24 Vict. c. 34, persons 
entitled the Petitions of Right Act, 1860, may with the consent of the *&*^"** *^« 
Governor be preferred in the Supreme Court in a suit instituted by the ment™" 
claimant as plaintiff against the Attorney-General as defendant. 

344. It shall not be necessary for the claimant to issue a writ of Suits how 
summons, but the suit shall be commenced by the filing of a statement ^^^' 

of complaint in the Supreme Court and the delivery of a copy thereof ™®"*^ * 
at the Chambers of the Attomev-CJeneral. 

345. The Registrar shall forthwith transmit the statement of claim to Fiat of 
the Colonial Secretary, and the same shall belaid before the Governor in Governor. 
Council. In case the Governor shall grant his cmsent as aforesaid the . V^^^^ 
statement of claim shall be returned to the Supreme Court with the 

fiat of the Gt)vemor endorsed thereon, and the Court may on the appli- 
cation of the claimant fix a time within which the Attorney-General 
shall file and deliver a statement of defence on behalf of the Govern- 
ment or demur to the action. 

346. All documents which in a suit of the same nature between Service of 
private parties would be required to be served upon the defendant, documents, 
shall be delivered at the Chambers of the Attorney-General. 

347. Whenever in any such suit a decree shall be made against the Judgment 
Government, no execution shall issue thereon, but a copy of such decree, and pro- 
under the seal of the Court, shall be transmitted by the Court to the ^™*'*?* 
Governor, who, if the decree shall be for the payment of money, shall 

have power, by warrant under his hand, to direct the amount awarded 
by such decree to be paid by the Colonial Treasurer, and in case of any 
other decree to take such measures as may be necessary to cause the 
same to be carried into effect. 

348. In all suits by or against the Government costs may be awarded Costs of 
in the same manner as in suits between private parties, but no personal such suits, 
liability shall attach to the Attorney-General in respect thereof. 



TASMANIA. 

23 Vict. No. 1. '* An Act to give redress to persons having claims 
against the Crown arising in the Colony of Tasmania. 

1. Any claim against Her Majesty, founded on and arising out of 
any contract entered into on behalf of Her Majesty, or by the authority 
of Her Majesty's Local Gk)vemment of the Colony, which would, if such 
claim had arisen between subject and subject, be the ground of an 
action at law or suit in equity, shall be a claim cognizable under this 
Act. 

2. [Act to extend to claims to land and water arising before com- 
mencement thereof, and to other claims since It^t November, 1856.] 

3. Any person having a claim cognizable under this Act may com- 
mence a suit against Her Majesty in the Supreme Court of Tasmania 
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by filing a supplication in the said Court, setting forth the particulars 
of such claim ; and the Supreme Court is hereby empowered to hear 
and determine such suit in manner hereinafter provided. , 

4. No suit shall be commenced under this Act in respect of claims 
arising after the commencement of this Act, but within six years after 
the time at which the right to commence such suit accrued. 

5. [Supplication to be in form of a declaration or bill of complaint, 
according as claim is legal or equitable.] 

6. [Suit by supplication to be analogous to an action at law or a suit 
in equity, according as claim is legal or equitable.] 

7. [Form and date of supplication and subsequent pleadings to be as 
per schedule.] 

8. [Judgment appeal and costs to be as in ordinary cases between 
suitors.] 

9. [No execution to issue against the Crown, but a certificate of 
judgment to be given to suppliant.] 

10. On receipt of such certificate it shall be lawful for the Qovemor, 
with the advice of the Executive Council, to cause to be paid out of 
the general revenue such damages as may, under the authority of this 
Act, be assessed to or in favour of the suppliant, and also any costs 
which may be adjudged or awarded to him by the Court, and also to 
perform any decree or order which may be pronounced or made in the 
suit by the Court 

11. [Execution against the petitioner.] 

12. [Act not to apply to settled claims.] 

13. Nothing in this Act contained shall extend to any claim the 
compensation for which would, if granted before the commencement of 
this Act, have been paid from Imperial funds as distinguished from 
the land fund or the general revenue of this Colony. 

14. [Judges to make rules.] 

15. [Commencement of Act.] 

16. [Short title, " The Crown Redress Act."] 



WESTERN A U8TRALIA. 

31 Vict. No. 7. " An Ordinance to facilitate Proceedings by Per- 
sons having Claims against the Government." 

Whereas the ordinary remedy by Petition of Right is of limited 
operation, and is insufficient to meet all cases that may arise, and is 
attended with great expense and delay : Be it therefore enacted, &c. : — 
Persons 1. In all cases of dispute or difference touching any claim between 

haying any person and the Colonial Grovemment which may have arisen or 
claims j^j^y i^ejeafter arise within the said Colony, it shall and may be lawful 
local for any person or persons having such disputes or differences to present 
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a petition to the Governor of the said Colony, setting forth the par- govern- 
ticulars of the claim of such petitioner ; and such petition shall be ™®V*i ™*y^ 
referred by the Governor to his Executive Council, and if the said ^^ redress. 
Governor shall, with the advice of his Executive Council, think fit, 
the said petition shall be referred to the Supreme Court of the said Petition 
Colony for trial by a jury or otherwise as such Court shall, after such ^^^^ ^® 
reference, direct : Provided always, that in case the Governor, with the gupreme 
advice of his Executive Coimcil, shall certify in writing endorsed on Court for 
any such petition so to be presented as aforesaid, that in his opinion trial, 
the subject matter of such petition affects the royal prerogative, it 
shall and may be lawful for the Governor, with such advice as afore- Claims 
said, to transmit the same to Her Majesty's Principal Secretary of f?^^ ^^^i 
State for the Colonies for the signification of Her Majesty's approval or preroga- 
disapproval ; and if such petition be returned with Her Majesty's tive to be 
approval, the same proceedings as are hereinbefore directed shall be resei-ved. 
taken for the trial of the matter thereof; but in case of such petition 
being returned without such approval, the same, together with the 
endorsation thereon, and the reasons assigned for withholding such 
approval, shall be forthwith published in the Government Gazette^ in 
which case the remedy hereby provided shall not be had. 

2. At the time of such reference for trial as aforesaid the Governor, Governor 
with such advice as aforesaid, shall name some person or persons to be *** °f™® 
nominal defendant in the matter of such petition, the petitioner being defendant, 
the plaintiff therein : Provided that nothing in this Ordinance shall be 
construed to extend so as to subject any such nominal defendant to any 
individual responsibility in person, goods, chattels, estate, or otherwise, 

by reason of his being such nominal defendant. 

3. [Chief Justice to make rules of practice.] 

4. 1 he parties to any such proceedings shall have the same rights. Right of 
either by way of appeal, rehearing, motion for a new trial, or otherwise, *ppeal 
as in ordinary cases at law or in equity. 

5. Costs of suit shall follow on either side as in ordinary cases be- Costs. 
tween suitors, any law or practice to the contrary notwithstanding. 

• 6. It shall be lawful for the Governor, with the advice of the Exe- Claims to 
cutive Council, to satisfy and pay any judgment or decree recovered by ^ P*i<l o^* 
any such petitioner out of any available balance of the revenue of the revenue, 
said Colony, and to perform any judgment or decree of the said Court 
in terms of such judgment or decree.' 



SAINT VINCENT. 

No. 3, 3rd July, 1884. " Code of Civil Procedure Ordinance." 

343. All claims against the Government of the Colony, being of the Claims by 
same nature as claims which may be preferred against the.rCrown. in private 
England under the provisions of Imperial Act 23 '& 24'Vict. a 34, P*^|jfg\ 
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eotiUed *' The Petitions of Ri^ht Act, 1860," may, with the consent of 
the Gbvemor, be preferred in the Supreme Court in a suit instituted by 
the claimant as plaintiff against the Attompy-General as defendant. 

344. It shall not be necessary for the claimant to issue a writ of 
summons, but the suit shall be commenced by the filing of a statement 
of complaint in the Supreme Court, and the deliyering of a copy thereof 
at the office of the Attorney-General. 

345. The Registrar shall forthwith transmit the statement of claim 
to the Colonial Secretary, and the same shall be laid before the 
Govemor in Council. In case the Governor hhall grant his consent 
as aforesaid, the statement of claim shall be returned to the Supreme 
Court with the fiat of the Govemor endorsed thereon, and the Court 
may, on the application of the claimant, fix a time within which the 
Attorney-General shall file and deliver a statement of defence on behalf 
of the Government, or demur to the action. 

346. All docimients which in a suit of the same nature between 
private parties would be required to be served upon the defendant, shall 
be delivered at the office of the Attorney-General. 

347. Whenever in any such suit a judgment shall be made against 
the Government, no execution shall issue thereon, but a copy of such 
judgment under the seal of the Court shall be transmitted by the Court 
to the Gt>vemor, who, if the judgment shall be for the payment of 
money, shall have power by warrant under his hand to direct the 
amount awarded by such judgment to be paid by the Colonial Trea- 
surer, and in case of any other judgment to take such measures as may 
be necessary to cause the same to be carried into effect. 

348. In all suits by or against the Government, costs may be 
awarded in the same manner as in suits between private parties, but 
no personal liability shall attach to the Attorney-General in respect 
thereof. 
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VICTORIA. 

28 Vict. c. 241. *' An Act to consolidate the Law relating to the 
protection and recovery of Crown property and the enforcement of 
claims against the Crown." 

Part II. — Mode of Enfwcing Claims against the Crovm. 

20. Where any person has any claim or demand against Her Majesty 
which may have arisen or accrued since 4th June, 1858, or which 
may hereafter arise or accrue within Victoria, it shall be lawful for 
such person to set forth in a petition the particulars of his claim or 
demand as nearly as may be in the same manner as in a declaration or 
bill of complaint (as the case may be) : and sudi- petition shall be filed 
in the Supreme Court in order that such Court may proceed to hear 
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and determine the same as hereinafter mentioned, and the filing of such 
petition in the manner aforesaid shall be the commencement of the 
suit. 

21. In case the matter disclosed and stated in the said petition Petition to 
would be the ground of an action at law if the same had arisen between ^ analo- 
subject and subject, the proceedings on such petition shall be con- fction^at'' 
ducted in the same manner and subject as nearly as may be to the law or suit 
same rules of practice as an action at law ; and a law officer shall, for in equity, 
and on behalf of Her Majesty, plead or demur to such petition within 

the same time after delivery to him of a copy thereof as any subject 
would be bound to plead or demur to a declaration ; and in case the 
complaint disclosed and stated in the said petition would be the ground 
of a suit in equity if the same had arisen between subject and subject, 
the proceedings on such petition shall be conducted in the same manner 
and subject as nearly as may be to tbe same rules of practice as a suit 
in equity ; and a law officer shall, for and on behalf of Her Majesty, 
answer, plead, or demur to such petition within the same time after 
delivery to him of a copy thereof as any subject would be bound to 
plead, answer, or demur to a bill of comf)laint. 

22. All pleadings after such petition shall be respectively delivered Form and 
between the petitioner and a law officer : and every such petition and J^^ 
pleading respectively shall and may be in the form contained in the hq^] p^Q. 
10th Schedule to this Act^ or to the like effect : and shall be entitled ceediugs. 
of the said Court and of the day and of the month and the year 

when the same is filed or delivered, and shall bear no other time 
or date. 

23. The said Court shall and may give and pronounce such and tbe Judgment 
like judgment, order, or decree in any such petition as such Court or decree 
would give and r.ronounce m any action or suit between subject and "''^ ^^**- 
subject, and a writ of error or appeal from any such judgment, order, 

or decree shall lie and be had in the same manner as from any judg- 
ment, order, or decree of the said Coiu't in any action or suit between 
subject and subject ; and the costs of suit shall follow on either hide 
as in ordinary cases between other suitors, any law or practice to the 
contrary notwithstanding. 

24. Except as hereinafter mentioned no execution or attachment or Execution 
process in the nature thereof shall be issued out of the said Court in against the 
any such suit : but after any such judgment, order, or decree as afore- ^®^'** 
said against the Crown shall have been given or pronounced, the proper 

officer of the said Court shall give to the petitioner a certificate in the 
form contained in the 11th Schedule to this Act or to the like effect. 

25. On receipt of such certificate it shall be lawful for the Governor Governor 

to cause to be paid out of the consolidated revenue such damages as ^^y P^X 

may, under the authority of this part of this Act, be assessed to or in ^^^ ^^^ 

favour of any such petitioner, and also any costs which may be and per- 

adjudged or awarded to him by the said Court, and also to perform form de- 
crees. 
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any decree or order which may be pronounced or made by the said 

G<mrt. 
Ezecaiion 26. Notwithstanding anything hereinbefore in this part contained, 
agminst the j^ fltaXi be lawful for Her Majesty to enforce any such judgment, order, 
pe loner. ^^ decree as aforesaid against the petitioner by execution, attachment, 

or other process, in the same manner as a defendant in any action or 

suit between subject and subject could or might enforce the same. 
What 27. Nothing shall be deemed a claim or demand within the meaning 

'Iw^ ... of this part of this Act unless the same shall be foimded on or arise 
part of ^^^ ^^ some contract entered into on behalf of Her Majesty, or by the 
this Act. authority of Her local government. 
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In the Supreme Court, 

The day of 

To the Queen's Most Excellent Majesty, 

Your faithful subject, A.B.^ of Collins 
Street, in the City of Melbourne, 
builder, humbly sheweth : 
That, &c. 

Your suppliant therefore most humbly prays that your Majesty will 
be most graciously pleased to order that right be done in tl^ matter, 
and that your Majesty's Attorney or Solicitor General may be required 
to answer the same, and that your suppliant may henceforth prosecute 
his complaint in the said Court, and take such other proceedings as 
may be necessary. And your suppliant as in duty bound shall ever 
pray. 

Answer or Plea» 

In the Supreme Court. 

The day of 

Smith V, W. F. S., Esq., Attorney [or Solicitor] General of our Lady the 

Tke Queetu Queen for the said colony, for and on behalf of our said Lady the Queen 
saith that, &c. 
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I do hereby certify that A.B,^ of &c., did on the day of 

obtain a judgment [order or decree] of the Supreme Court in his fiavour, 
and that by such [judgment] the sum of £ was awarded to him. 

Dated the, &c. 



(^L.S. J 
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NEW ZEALAND. 

34 Vict. c. 49. " An Act to provide for the Enforcement of Claims 
against the Crown in New Zealand." 

1. The short title of this Act shall be the Crown Redress Act, 1871. Short title. 

2. [Repealed and replaced by sect. 2 of the Crown Redress Act, 1877, Subjects 
q. V. infra»'\ enabled 

3. The proceedings on such petition shall, subject to the provisions *? ^^® *"® 
of this Act, be conducted in the same manner and subject as nearly as p . . * 
may be to the same rules of practice as an ordinary action between jj^ gnalo- 
subject and subject, but an ofiSce copy of such petition shall be gous to an 
delivered at the office of the Attorney-General, and such delivery shall action at 
be equivalent to service of the writ and declaration in an ordinary 

action, and the Attorney-General or such person being a solicitor of the 
Supreme Court of New Zealand as shall from time to time be appointed 
by him for the purpose, may, for and on behalf of her said Majesty, 
appear to plead or demur to such petition at any time within twenty- 
eight days after such delivery as aforesaid of a copy thereof, or such 
further time as the Supreme Court or any judge thereof may allow, 
and it shall be lawful for the Attorney-General or such solicitor as 
aforesaid to plead and demur at the same time to any such petition or 
any other pleading thereon without leave of the Court or a judge, and 
the Attorney-General shall have the right to select the place of trial of 
the issues raised. 

4. All pleadings after the delivery of such petition shall be respectively 
delivered between the petitioner and the Attorney-General or such 
solicitor to be appointed as aforesaid, and every such petition and 
pleadings respectively shall and may be in the form contained in the 
First Schedule to this Act, or to the like effect, and shall be entitled of 
the said Court and of the day and of the month and year when the 
same is filed or delivered, and shall bear no other time or date. 

5. The said Court shall and may give and pronounce such and the Judgment 
like judgment order or decree in any such petition as such Court or decree 
would give and pronounce in any action between subject and subject *^^ ^*^ 
and a writ of error or appeal from any such judgment order or decree 

of the said Court in any action between subject and subject, and the 
costs of suit shall follow on either side as in ordinary cases between 
other suitors at law, any law or practice to the contrary notwith- 
standing. 

6. Except as hereinafter mentioned no execution or attachment or Execution 
process in the nature thereof shall be issued out of the said Court in against the 
any such action, but after any such judgment order or decree as afore- ^^*^^^ 
said against the Crown, shall have been given or pronounced, the 
Registrar of the said Court at the place where the same shall have 

been given shall give to the petitioner a certificate in the form con- 
tained in the Second Schedule to this Act, or to the like effect. 
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Governor 7. On receipt of such certificate it shall be lawful for the Governor 

^7 P*7 to cause to be paid out of any mouey especially appropriated by the 

and costs Geueral Assembly to the purpose, such damages as may under the 

and per* authority of this part of this Act be assessed to or in favour of any 

fonn gucii petitioner, and any costs which may be adjudged or awarded to 

him by the said Court, and also to perform any decree or order which 

may be pronounced or made by this Court. 

Execution 8. Kotwithstanding anything hereinbefore contained it shall be 

toft't T ^^^"^ ^^^ ^®'' Majesty to enforce any such judgment order or decree 

as aforesaid against the petitioner by execution, attachment, or other 

process in the same manner as a defendant in any action or suit between 

subject and subject could or might enforce the same. 

What 9. [Repealed and replaced by sect. 3 "Crown Eedress Act, 1877," 

whSnthU^-^-*''-^'^^- 

Act. ^^' ^^ ^^\ ftud may be lawful for the judges of the Supreme Couit 

Judires ^^ ^^^ *^® ^^ them to make such rules as they may think necessary 
of the for regulating and conducting the practice and mode of procedure 

Supreme under this Act in all instances in which the practice and mode of pro- 
Court may ^^u^^ Jq ^lyQ actions between subject and subject is or shall be 
' applicable. 

SCHEDULES. 

First Schedule. 

In the Supreme Court of New Zealand. 

The day of ,18 • 

To the Queen's Most Excellent Majesty. 

Your faithful subject, A.B., of in Province {or County] 

of humbly sheweth : 

That, &c. [Here set forth the grounds on which petitioner claims 

relief.] Your suppliant therefore most humbly prays that your 

Majesty will bo graciously pleased to order that right be done in 

this matter, and that your Majesty's Attorney-General in New 

Zealand may be required to Janswer the same, and that your suppliant 

may henceforth prosecute his complaint in the said Court, and take 

such other proceedings as may be necessary. And your suppliant, as 

.in duty bound, shall ever pray. 

A.B. 
Plea. 

In the Supreme Court of New Zealand, 

The day of , 18 . 

ji^B, V. Attorney-General of our Lady the Queen for the 

Tha Queen, Colony of New Zealand, for and on behalf of our said Lady the Queen, 
saith that, &c. 
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Second Schedule. 
In the Supreme Court of New Zealand. 

I do hereby certify that A, B,^ of &c., did on the day of , ^-B, r. 

in the Supreme Court at , in the Colony of New Zealand, ^^ ^***'^- 

obtain a judgment [order or decree] of the said Court in his favour, and 
that by such judgment [order or decree] the sum of £ was awarded 
to him. 

Dated this day of , 18 . 

R^istrar of the Supreme Court of New Zealand, 

at 
and 

41 Vict. c. 39. " An Act to Amend • The Crown Redress Act, 1871.' ** 

1. The short title of this Act shall be ** The Crown Redress Act, Short title. 
1877." 

2. Except as to causes of action which have arisen before the passing 
of this Act, sect, 2 of the Crown Redress Act, 1871, is hereby repealed, 

and this section shall be read in its place and stead : ** When any Persons 
person has any claim or demand against Her Majesty the Queen within l^^yii^g 
the Colony of New Zealand, it shall be lawful for such person to set against 
forth in a petition the particulars of his claim or demand as nearly as Crown in 
may be in the same manner as in a declaration in an ordinary action in ^^^ ^^' 
the Supreme Court ; and such petition shall be filed in the Supreme ^ , 
Court in the district in which the cause of action, claim, or demand petition, 
shall have arisen, or mainly arisen, in order that such Court may proceed 
to hear and determine the same as hereinafter mentioned; and the filing 
of such petition in the manner aforesaid shall be the commencement of 
the suit : Provided that where any person has any claim or demand 
which is within the jurisdiction of a district court or resident magis- 
trate's court, he may apply to Her Majesty's Attorney-General or 
Solicitor-General in New Zealand for his consent to the hearing and 
determination of such claim and demand in any such court to be named 
in the application ; and if such consent shall be so given, the claim or 
demand may be heard and determined in the district court or resident 
magistrate's court, as the case may be, in like manner in all respects 
as in smts between subject and subject; and the provisions of the 
Crown Redress Act, 1871, and this Act, so far as applicable, shall 
apply to such suits accordingly. 

3. Except as to causes of action which have arisen before the passing 
of this Act, sect. 9 of the said Crown Redress Act, 1871, shall be 
repealed, and this section shall be read in its place and stead : " Nothing ^yhat is a 
shall be deemed a claim or demand within the meaning of this Act claim or 
unless the same shall be founded on or arise out of some contract, act, demand. 
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deed, matter, or thing done, executed, or entered into by or under the 
authority, express or implied, of Her Majesty's Local Grovernment in 
New Zealand, or for which the said Local Gh>vemment would be 
responsible if they were private subjects of Her Majesty in New 
Zealand : Provided that no person shall be entitled by virtue of this 
Act to prosecute or enforce any claim against Her Majesty in the 
nature of an action for specific relief, or the performance of nor any 
action for damages for the breach of any contract for the purchase of 
waste or other lands of the Grown.** 

4. So far as the same may be applicable, the laws, statutes, and 
rules in force, or that may hereafter be in force, as to pleading, evi- 
dence, hearing, and trial, security for costs, amendment, arbitration, 
special cases, the means of procuring and taking evidence, set-off, 
limitations, appeal, and proceedings in error, and all other statutes 
available as between plaintiffs and defendants in personal actions 
between subject and subject, and the practice and course of procedure 
of the Supreme Court in its legal and equitable jurisdiction respectively 
for the time being in reference to such suits and personal actions, 
shall, unless the Court shall otherwise order, be applicable aud apply 
and extend to proceedings on a petition under the said Act and this 
Act* 

6. Nothing in this Act contained shall repeal or affect any of the 
provisions of •* The Government Contractors Arbitration Act, 1872," or 
" The Public Works Act, 1876," and nothing in this Act shall apply- 
to claims or causes of action which have arisen before the passing of 
this Act 

6. No person shall be entitled to prosecute or enforce any claim 
under this Act unless the petition setting forth the relief sought shall 
be filed within twelve months after the claim or demand has arisen ; 
nor shall any such petition be so filed unless and until one month's 
previous notice in writing has been given to or left at the office of or 
forwarded by post to Her Majesty's Attorney-General or Solicitor- 
General in New Zealand, signed by the party intending to file such 
petition, his solicitor or agent, in which notice the claim or demand 
and the nature of the relief sought shall be explicitly stated, together 
with the name of the Court in which it is intended to file such 
petition. 
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ABATEMENT 

of petition of right by 
death of king, 31 

where petition for tort, tb. 

Lord Lyndhurst's judgment, th.^ 32 

in other cases, 32 

common law doctrine thereon, i&., 33 

not provided for by Petitions of Bight Act, 1860. .33 

the true rule suggested, 34 
death of subject, 40 
bankruptcy of subject, 41 
all the king's titles not being pleaded, 160 

ABODE OP SUPPLIANT, 

petition should state, 158 

ACCOUNTS AND ENQUIBIES, 
petition praying for, 79-80 
order made for, on petition, tb, 

ACTION, 

right of, against the Crown. 

none at the present day, 1, 24 

either abolished by Ed. I., 2 

or has never existed at common law, 3 

authorities for and against considered, 3-5 
right of action and right of petition considered, 52, 63 

ADMIBALTY, LOBDS OP, 

Crown not liable for infHngement of patent by, 58 
instances of petitions against, 201-202 

ADMIBALTY DIVISION, 

PetitiouB of right may be intituled in, 154, 158 

ADVOWSON 

recoverable on petition of right, 73 

AGENT, 

can Crown be, for subject, 99, 100 
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AIDE LE ROT, 
what it was, 118 
when aeked 

either Id natare of or warranty, tft. 

or for feeblene^a of title, 119 

ALIENS, 

donbtfnl if they can sue a petition of right, 85 
except under 40 & 41 Vict o. 59, s. 20, ib. 

AMENDMENT, 

existing statutes, rules, &o., as to, applicable to petitions of right, 176 
except where inconsistent with the prerogative, ib, 

AMERICA. 

Court of claims, in, 61 

is the Court which entertains claims against Government, ib. 

no claim in tort can be so entertained, ib. 

AMOYBAB MANUS, 
judgment of. 

definition of, 183, 184 
form of, t&. 

where given formerly, ifr., 185 
effect of, 48, 185 

whether any other can be pronounced on petition of right, 184 
not given imder Petitions of Right Act, 182 
but judgment given thereunder sometimes has the effect o\\ 184 
whether given on a petition for recompense in value, 113, 117- 
120 

ANSWER to petition of right. See Ekdorsement. 

APPEAL, 

existing statutes, rules, &c, as to, applicable to petition of right, 176 

APPEARANCE, 

Crown does not enter but pleads, 169 
by third party, 171 
form of. 197 

ARBITRATION, 

existing statutes, rules, &c., as to, applicable to petitions of rights 176 

ARMY. See OmcEBS and Pay. 

ASSIGNMENT 

of suit by petition of right, 
by operation of law, 40 

death of suppliant, 41. See Abatement. 
bankruptcy of suppliant, 41 
by act of parties, 

no authority for, 40 
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ATTORNEY 

of suppliant, petition may be presented by, 158 
if so presected should state name and address of, ih. 

ATTORNEY-GENERAL, 

former practice of suing in lieu of petition of right, 29, 149 
reasons for so doing, ib. 
right to a trial at bar, 170 

AYNESHAM'S CASE 
stated, 126 

considered by Lord Somers a petition of right, 123 
but more probably a petition for a liberate^ 125 

BANKERS' CASE, THE, 
the facts of, stated, 113 
was not a case of petition of right, 120 
but of petition to the Barons of the Exchequer, 114 
precedent upon which it proceeded, %b. 
Lord Somers' argument in, 115, 120 

that debts from Crown can only be recoTcred by petition to per- 
son of king, 121 
such petition not necessarily petition of right, 122 
but has been interpreted to mean so, 123 
is the argument so interpreted correct? 
it is not supported by precedent, {b. 

and proceeds under a misapprehension of petitions in Parlia- 
ment, 126 
summarized, 180 

BANKRUPTCY OP SUPPLIANT. See Assignment. 

BAR, TRLAL AT, 

Crown's right to, 159, 170 

Crown may waive right to and choose venue, ih. 

BOOTY OP WAR, 

petition will not lie for, 102-103, 153 

" BOVILL'S " ACT. See Petitions of Right Act, 1860. 

BRITISH COLUMBIA, 

Petition of Right Act in, 214 

BRITISH HONDURAS, 

Petition of Right Act in, 215 

BROKE, J., 

his opinion that no writ ever ran against the king, 4 

CANADA. 

the right of Canadian subjects to sue by Petition of Right considered, 
86-89 
before the Canadian Petition of Right Act, 38 
since the Canadian Petition of Riglit Act, 37 

R 



242 INDEX. 

CANADA— oonltntted. 

what law governed by, 88 

land in, not reooyerable by Petition of Bight sued in England, 45 

Re Solme$, 46, 47 
Conrta of, will not entertain Petitions of Bight for torts, 59 

but contra of petitions in contract, 136, 137 
the Canada Petition of Bight Act, 216 

CERTIFICATE 

of tenor and purport of the judgment, 187 

if suppliant snooessfnl to be made by judge, ih, 

mode of and time for applying for, ib. 

when obtained to be sent to Treasury or Treasurer of Household, ib, 

form of, 200 

CHANCELLOB. See Lobd Chancbllob. 

CHANCEBY, 

office of the, 

different from the Court of Equity, 142 

the office of the Chancellor, 10 

out of which all original writs, &c., issued, 142 

petitions touching the, to be set in one place, 15 

trayelled with the king, 10 

commission to try the suppliant's title issued therefrom, 10, 22, 33 

finding thereon returned into, 11, 159 

applications to, in aid of common law right, 141 

the Ckmrt of Equity, See Equity. 

CHANCEBY DIVISION, 

Petition of Bight may be intituled in, 158 

CHATTELS : 

recoverable on Petition of Bight, 79-87, 113 

both impure chattels such as leaseholds, 79, 80 

and pure chattels, 87 

can their value be recovered if lost, 88 

two dicta thereon, 89 

CIVIL SEBVICE. See Supbbaunuation. 

COLONY, 

has subject living in, right of suing by petition, 35-39 
where colony governed by common law, 35 
or possesses statutory right, 36 
but not otherwise, 39 
this question raised in Canada, 36 
in what place a subject living in should sue his petition, 42 
for property and claims, &c., within English jurisdiction, ib, 

in England, ib, 
for property and claims outside English jurisdiction, 
in place where property, &c., situate, 43, 47, 49 
if any enabling statute, 42 
where none, 45-49 
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COLONY— conrtntted. - 

J and in, cannot be recorered by petitioD sued in England, 48, 45 
contract with Grown made in, where to be sued upon, 42, 49 
debts due from colonial goTemments, how reooverable. 

See Appendix B. 
is Queen present in, for purposes of petition of right, 46 
stook, forming part of public debt of, how recoTorabie in England, 85, 

154 
when the English common law applicable to, 86 

COLUMBIA. See Bbitish Columbia. 

COMMISSION 

to try tlie suppliant's title, 11 

issued from the Chancery, 10 

warrant therefor the endorsement on the petition, 10 

form of endorsement, 11 

finding thereon returned to Chancery, 11, 12 

of whom composed, 8 

none necessary under Petitions of Bight Act, 174 

CONFESSO, PRO, 

petition may be taken as, 182 
forms of motion for, 198 

CONTRACT WITH CROWN, 

Petition of Right lies for damages for breach of, 108-140 
history of the question, 109 

no precedents for, previous to Thomas t. Reg.^ 112 
either on the rolls of Parliament, 123 
the cases hitherto considered so being petitions for " libe- 
rates;* 123-126 
or in the old abridgments, 22 
Lord Somers' opinion, 115 
oertain dicta relating to, stated and explained, 
Comyns' opinion, 115, 131 

BuUer, J.'s, dictum in Matheth T.-HaJdemund, 115, 131, 132 
Lord Denman's in the Baron de Bodies Case, 116, 132, 183 
judgments in Tcbin v. Beg. and Feather y. Beg,, 116, 133, 13i 
more recent cases in which such claims had been entertained, 109 
state of the law previous to Thomas y. Beg., 108 
liability of Crown not by virtue of any statute but at common law. 111 
and extends to breaches of contract resulting in unliquidated damages, 

110, 116 
this rule laid down in Thomas v. Beg,, 116 

grounds upon which this decision was based, ib, 
these grounds examined, 117 

(1) petitions for recompense in value, 117-120 

(2) petitions for chattels, 120 

(3) the Bankers* Case, 120-130. See Bankers' Case. 

R 2 
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CONTBAOT WITH GBOWK— oonttmied. 

febe role in Thom/u t. Beg. has been nnce adopted, 135-138 

by the Ckmrt of Appeal, 185 

by the Privy Council, 136 

by the Oanadian Ck>iirtB, 138 
pieoedent of petition for, 110 

applies to contracts made by Grown for supply of public servioo, 188 
and to contracts made by Crown in its private capacity, i&. 
instances of particular contracts : 

building contract, 205, 206, 209-211 

obarterparty, 201 

conveyance of mails, 203 

supply of forage, meat, &c., 201, 202, 209-211 

fortifications, 209, 210 

rent, 211 

CORAM BEQE PETITIONS, 
meaning of, 16 

COBODY, 

recoverable on petition of right, 73 

COSTS 

againti Crown 

of successful petition recoverable, 186 

but no writ of execution issues therefor, ib, 
agaifut third party, 

are also recoverable, ib, 

and execution can be issued in such case, ib, 
againri auppliaTU, 

of unsuccessful petition recoverable by Crown and third party, 
185 

and execution can be issued therefor, ib, 

such costs to be paid to Exchequer, 186 

or to Treasurer of Her Majesty's Household, ib. 

or third party, ib, 
.ueurity for^ 175, 181 

COUNTY COURT, Admiralty, jurisdiction of, 
does not include Petitions of Bight, 158 

COUBT OB JUDGE, 
definition of, 169 

CBOWN, 

may be sued by petition, 1 
no right of action against, ib, 8m Action. 
acts of grace and £etvour, how asked from, 2 
debts due from, how recovered. See Debts. 
prescription against. See Pbescbiftion. 
liability of, on petition of right defined, 52 
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CROWN— «m<tn««d. 

not in tort, 53, 61. See Tort.' 

but for restitution of property, 68-107. See Bbstftottoic. 

and in oontract, 108-140. See Gontbaot. 

in equity. See Equttt. 
*' indiyidual " and *' generic " ezistenoe, 3S 
where present for purpoaes of colonial claims, 46 
decrees in rem against, 46, 47 
decrees in personam against, t5. 
cannot be guilty of laches, 60 

DAMAGES, 

unliquidated, for tort cannot be recovered on Petition of Bight, 56 
in oontract. See Contbaot with Crown. 

DEBTS, 

due from Crown, how reooyered, 
6ldpra4slice,\^,2S 

formerly not by Petition of Bight, 19, 20 
reasons for this, 19 

but by petition for a liberate, 21« See Liberate. 
procedure on petition for a liberate, 21, 22 
difference between it and Petition of Bight, 23 
new prcustice, 

now by Petition of Right, 110-116 
due from Colonial Gbyemment, how recoyered. 
See Appendix B. 

DECLABATION OP TITLE, 
petition praying for, 76, 78, 80 

DECBEE, 

whether Court can make, against the Crown, 47, 142 

appears to be contemplated under Petitions of Bight Act, 1860 . . 181 

and to have been, made in recent cases, 79 

methods of enforcing, 142 

whether applicable where Crown concerned, 143 

DEMUBBEB, 

by Crown to Petition of Bight : 

under Bovill's Act, 173 

precedent of, to petition in contract. 111 

precedent of, to petition in tort, 58 

time allowed for, 169 

may be extended by Court or judge, ib, 

whether abolished by Supreme Court Bules of 1883 . . 178 
by subject to plea of Crown, 175 
by third party to petition, 173, 174 

DEBIVATION, 

of the name ** Petition of Bight," 

the same as ** petition de droit,** 25, 26 
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DERIVATION— eontfiMied. 

of the name ^ petition of right " — toMUMed. 
why M €«Ued, 24 

beoaiue of the <« right " (<ir«tt) whioh the snbjeet has, ib. 
or beoaiue of the usual concliukiB and eDdorsement, 25 

DETENTION OF PROPBBTY 
by Crown: 

either wrongful db initio (a tort), 104 

for the recovery of which petition lies, tb. 

or onder colour of right (a droit), t&. 

for whioh no petition until 8he?m to be wrongful, t&. 

appropriate remedies in such case8« ** monstrans de droit'* or 
•• traverse of office/' 106-107 
by patentee or grantee of Crown : 

may be proceeded agaiost by action, 105 

except where Crown's title is by judicial record, 107 

DISCOVERY, 

againit suppliant : 

Crown entitled to, 179 

by deliTermg interrogatories, ib, 

and obtaining discovery of documents, 180 

by third party, ib, 

by means of interrogatories, ib. 
against Croum : 

suppliant can neither interrogate, 179 

nor obtain discovery of documents from, 178-179 

reasons therefor, 179 

possibly third party entitled to, in nature of writ of seawh, t&. 
agaimt third party : 

suppliant entitled to interrogate, 178 

when such interrogatories should be delivered, 192 
should be filed, ib. 

and possibly to discovery of documents, 179, 192 

DISTRESS, WRONGFUL. 

petition in Parliament for, 129 

DOCUMENTS, discovery of, 178. See Dmoovbbt. 

DOWER, 

petition for recovery of, 13 

DROIT, PETITION DE. See Petition of Right. 

DUCHY OP CORNWALL, 

suit by petition by lessee of lands in, against the Crown, 143 

ENDORSEMENT, 

the answer to the petition, 1, 8, 10, 165 
was the warrant for all subsequent steps, 10 
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ENDORSEMENT— oon£tntte(2. 
on petitions in parliament : 

varied according to subject-matter of petition, 9 
examples of, ih. 

usually contained a direction to do ** right," ''justice," &c., 10 
meaning of this direction, ih. 
on petitions touching the Exchequer : 

never **«oi< droit fait aux parties," 11, 21 
on Petitions of Bight, 11 
hy Crown : 

earliest exampkfl cf, 1% 13 

the giTing by the Grown an act of grace, 25, 165 

amal form ^ 9oit droit fait aJs parties" ib. 

how given under Petitions of Bight Act, 1860 . . 163 

form of, 165 

either " general " or " special," 166 

the effect of each, ib, 

petition must be sued in accordance with terms of, 167 
by suppliant : 

praying for plea by Grown, 167 

fee payable thereon, 167-8 

for service on third party, 171 

fee payable thereon, 173 

form of, 197 

EQUITY, petitions of right in, 

the absence of authorities for thus proceeding, 141 

the early applications to Ghancery not being suits in equity, 142 

reasons for the absence of authority, ib. 

origin of equitable jurisdiction of the Gourt of Ghancery herein. 

143, 147 
in petitions for leave to sue the Attorney-General, 144 

Clayton v. Attomey-Generaly ib, 

Taylor v. Attomey-General, 145 
quasre, whether these are petitions of right, 146 
opinion of Wickens, V.G., thereon, 147 
petitions herein under Bovill's Act, ib. 
particular claims in equity, 

an account, damages and injunction, 147, 150, 151 

declaration of title, 148, 151 

relief against forfeiture, 149 

restoration of specific property, 153 

superannuation allowance, 151 

an order to convey, 149 

EVIDENGE, 

laws and statutes in force as to, applicable to Petition of Bight, 175 

means of procuring and taking sums as in actions, 1 76 

except where inconsistent with Grown's prerogative, ib. 

as to production of documents and interrogatories. See Discovery. 
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EXGAMBIUM, 

what it WM, 117, 119 
of what it consisted, «&. 

EXGHEQUEB, GOUBT OF, 

one of the earliest State departments, 7 

petitions in parliament relating to levenne referred to, 9 

and transferred to, by Statute of Petitions, 15 

EXEGUTION. 

none against the Grown, 186 
against suppliant for costs, 185 
against third party for costs, 186 

EXTRAS, 

petition for payment on account of, 138-148 

FEES, payable by suppliant : 

none for presentation of petition, 168 

on marking a petition of right for service on Treasury Solicitor, 168 

on marking a petition of right for service on third party, 173 

on filing a petition of right, 168 

in Gourt of Ghancery, 193 

FIAT. Bee Endobsememt. 

FILING the petition, 168 

in the Writ Appearance, &o., Department, t&. 
fee of £1 payable thereon, th, 
when it should take place, ib, 

FOREST OF DEAN. See Gale. 

FORFEITURE, relief against, 
petition praying for, 78 

FORMS 

of petition, 195-6 

of prayer of petition, 196 

of indorsement for answer, 196 

of indorsement for service on third party, ib. 197 

of pracipe for appearance of third party, 197 

of summons for extension of time, ib. 

of notice of motion that petition may be taken pro eonfeeto, 198 

of answer or plea by Grown, tb. 

of judgment in Queen's Bench Division, 199 

of judgment in Ghancery Division, ib. 

of certificate of tenor of judgment, 200 

FREEHOLDS, 

petition formerly confined to recovery of, 70 

that being the only interest of sufficient consequence, 112 

later tbis rule abrogated, 118 
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FREEHOLDS— con^tnued. 

can be reooyered upon Petition of Right, 71 

instances, 70-78 . . 

in different counties cannot be included in same petition, 72 

OALE, 

definition of, 76 

partakes of nature of realty, «&. 

recoverable on Petition of Right, 76, 77, 78, 149 

petitions for reoovery of, 211, 212 

GOLD COAST, 

Petition of Right Act in, 216 

GRANTEE OP CROWN, 
how dispossessed 

formerly by '* scire facias" or " action," 28, 171-2 
procedure under Petition of Right Act, 1860, 171-8 

GRENADA. 

Petition of Right Act in, 217 

HOLT, LORD, 

his opinion in the Bankers' Case, 114 

HONDURAS. See Bbitish Hovdubas. 

HONGKONG, 

Petition of Right Act in, 218 

INCORPOREAL HEREDITAMENTS 

can be recovered upon Petition oi Right, 70, 72. See Rbstitutioic of 
Pbofebty. 

INDIA, 

land in, not reooveiable by petition in England, 43 
debts due from Government o^ not recoverable by petition in Eng- 
land, 48, 44, 98 

INFRINGEMENT OF LETTERS PATENT. See Tort. 

INJUNCTION against Crown, 

petition praying for, 78, 148, 162 

INQUISITION 

to try the suppliant's title, 11 
abolished, 174 

INTERROGATORIES. ^ Disooyisbt. 

INTEREST on money of which restitution has been obtained cannot be 
recovered by subject upon petition, 97 

because no statute or contract, ib. 

*« • 
I 
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IBELAND, 

Petition of Bight Act io, 213 

instanoe of an Irish claim the subjeet of a petition of right in 
England, 49 

JAMAICA, 

Petition of Bight Act in, 219 

JOINT C0NTBACT0B8 

may sne by petition of rights 40 

JOINT TENANTS 

of realty may sue by petition, 40 

or each may sne separately for his share, ib. 

joint tenancy cannot be pleaded thereto, ib. 
the Crown and subject cannot be, 29 

JUDGMENT, 

in default of pleading, 182 

application for, how to be madc^ Au 

may beset aade tm lemis, lb. 

form of judgment upon petition of right, 182-3 

effect of judgment upon petition of right, %b. 

on petition for restitution equals ^ amoveas manus,** 183 

of the judgment of <* amoveaa mamts^^* ib. See " Ahoyeas hanus.'* 

forms of, 599 

JUDICATUBE ACTS, 

how petitions intituled since, 158 

JUBISDICTION 

of High Court of Justice in petitions 
for lands in a colony, none, 42, 48 

where Colonial statute provides means for their recovery, 43 
where no such statute exists, 45 
reasons for this, 47, 48 
on contracts with Colonial Goyernmenis, 44 

not where Colonial statute provides remedy, ib. 
quxre where it does not, 49 
can Crown waive right of pleading to, ib. 

of Colonial Courts not transferred to High Court by Petitions of Bight 
Act, 47 

KING'S COUNCIL, 
petitions to, 6 

LACHES 

cannot be imputed to the Crown, GO 

LAND 

in England recoverable on petition of right, 70 

instances and circumstances under which recoverable, 71, 72 

but not land in colony, 46 



INDEX. 251 

LEASEHOLDS, 

recoverable on petition of right, 79 

LEEWABD IdLES, 

Petition of Bight Act in, 220 

LEGACY. 

can a petition of right be maintained for, 90 

LETTERS PATENT, 

method of repealing, by scire facioBt 29, 141 

LIBERATE, writ of, 
definition of, 21 
form of, 128 
examples of, 125 
petition for, 8, 21 

difference between and a petition' of right, 22 
copied on to the Tiiheratft Roll, 124 
the last liberates issued, US 

LIMITATION, Statutes of. 

Crown cannot take advantage of, 178 

but subject bound by Intestates* Estates Act, ib. 

LORD CHANCELLOR, 

petitions in Parliament touching equitable matters referred to, 9 

the Chancery is the office of, 10 

formerly petition of right delivered to, after fiat, 10, 13 

his jurisdiction over certain petitions, 14 

can change the Court in which petition is intituled, 169 

can change the venue named in the petition, 169 

includes commissioners for executing the office of, 194 

MANDAMUS 

will not lie to procure endorsement, 165 

MANITOBA, 

Petition of Right Act in, 221 

MAXIMS, 

Quifacit per aliumfadt per se, 55 

The king can do no wrong, 56, 58 

The king never dies, 33 

Actio personalia moriiur cum persona^ 31 

Bespondeat superior, 60 

CJorUra non vdlentem agere non currit prssscriptioy 38 

Bex rUhU cdiud potest, quam quod d4jure p&testy 57 

MESNE PROFITS 

of property recovered by petition of right, 

at Common Law subject not entitled to, 81, 84 
statutory modification of this doctrine, ib. 
by Articuli super Chartas, ib, 
and Statute of Lincoln, ib. 
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BIESNE PROFITS— Mmh'ntMd. 

of property reoorered by petition of right— «ofiftntied. 
atatatory modification of this dootrine — eontiwwed. 
Coke's commentary thereon, 82 
Lord Somers* (pinion thereof, 83-85 
effect of these statutes, 

money paid into the Ezdieqner cannot he restored, 82, 

83,84 
but money received by Crown recdvers but not paid in, 
can, 82, 84, 85 
modem doctrine on this point, 85 
a recent decision upon the point, 86 

comment thereon, t&. 
recovery of, upon petition of right, 93 
prayer for form of, 80 

MONEY 

can be recovered from Crown on petition of right, 90-96 

money paid to Crown under misteke can. See Restitution, 

but not money paid by third person to Crown for benefit of subject, 97 

thus money paid to Crown by foreign Gk>yemment, 

(1) as compensation to British subjects, 97-98 

(2) or to pay debts due to British subjects, 99-101 
cannot be recovered, %b. 

prize money or booty cannot be recovered upon petition, 102-103 

M0N8TBAN8 DE DROIT, 
origin and use o^ 106 
an alternative to petition of right, ib, 

MOTION 

that petition may be taken as confessed, 181 
form of notice of, 198 

NEGLIGENCE, 

petition will not lie for, 54, 116. See Tobt. 

NEWFOUNDLAND, 

Petition of Right Act in, 223 

NEW SOUTH WALES, , 

Petition of Right Act in, 226 

NEW ZEALAND, 

Petition of Right Act in, 235 

NIL CAPIAT, 

judgment of, 183 

NONSUIT, 

suppliant may be nonsuited, 181 

qtuere whether such nonsuit is peremptory, ib. 
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OBJECTIONS IN LAW whether Crown should take or demur, 178 

OFFICERS, nulitary 

hold office at will of the soyereign, 160 

Court cannot on petition o^ right investigate grounds of dismissal, t&. 

cannot bring petition of right for pay, 150 

ORDER OF COURT OF CHANCERY, 

as to procedure on petition of right in Chancery, 191 
general orders applicable to petition of right, 193 

OUSTER LE MAIN, 

judgment of. See Amoveas mants. 

writ of, 184 

issued to dispossess Crown patentee, ib. 

effect of, ib. 

does it issue against third party, 189-190 

OWNER, 

position of, where his tenant sued as third party, 173 

PARLIAMENT, 

roUs of, 6, 7. S^ Rolls of Parliament. 
petitions in : See Petitions in Pabliambnt. 
business of, in 14th century described, 7 
a judicial and legislative body, ib. 

PAUPER, 

third party may defend in forma pauperii, 173 
and also suppliant can sue as, 181, 192 
procedure with relation to, 193 

PATENTEE 

of Crown can be brought in as third party, 171 
method of repealing letters patent, t&. 

PAY OF OFFICER IN THE ARMY, petition of right does not lie for, 
150 

PETITION, 

the right of approaching the Crown by, 
to what it owes its origin, 4-5 

PETITIONS IN PARLIAMENT, 

originally very numerous, 7 
reasons for this, ib, 
their contents and nature, 7 
some petitions of grace, 7, 51, 127 
others petitions of right, 7, 127 

iUustrations, 7-13, 127-129 
how dealt with originally by Parliament, 7, 11 

referred to some tribunal for investigation, 8 
such reference being by endorsement, 10 

reasons for this course, 8 
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PETITIONS IN PABLIAMENT-w»n<Jntt6<i. 

how dealt with originally by Parliament — continued. 
Buch tribunal either, 

(1) ordinary legal tribnoal, 9 

(2) or applied by special commission, 10 

mode of issue of special commission, t&. 
warrant for the endorsement on the petition, ib. 
form of endorsement, ib. 

where the petition touched the revenue, 11 
in other cases to do " right,'* 10 
meaning of this endorsement, 11 
the right of petitioning abused, 14 
this abuse remedied by 8 Ed. I. and 12 Ed. I., 15 
transfer of petitions in parliament under these statutes to ordinary 

legal tribunals, ib. 
division of remaining petitions into, ib. 
bills of (1) parliament, 16 

(2) counoU, 17 

(3) grace, ib. 

how these various classes were ultimately dealt with, 18 

cannot be considered as *' decisions" upon the law of petitions of 

right, 65, 113, 130 
of what they consist, 126*127 

PETITION OF RIGHT, 

definition of, 1, 69 
origin of, ib. 

either by Statute of Ed. I., 2 
or at common law, ib. 
authorities discussed, 3-5 
history and development of uses of, 6-23 
was originally presented in parliament, 6, 7 

its relation to other parliamentary petitions, ib. 
was similarly dealt with, 7 
old common law procedure thereon, 11 

referred to commissioners for investigation, ib. 
commissioners finding returned into Chancery, ih. 
Crown's plea thereto a subsequent proceeding, ib. 
two illustrations, 12 
survival of old common law procedure upon petition of riglit, 13 
reason of this survival, 14 

other parliamentary petitions transferred, ib. 
either to the (1) ordinary legal tribunals, 15 

(2) or parliament, 16 

(3) or council, 17 

but ''petitions of right" not transferred, 18 
new procedure under Petitions of Bight Act, 1860, iK 
original uses of, 

to obtain restitution of property, 19 

but not recovery of debts, ib. 
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PETITION OF RIGHT— continued. 
is a petition of grace, 16, 24 
why BO called, 24 

Staunford's derivation difloaesed, 24, 25 
the trae derivation suggested, 25 
to whom it lies, 27-31. See Eespondent. 
who may sue by, 35-41. See Suppliant. 
is the right of suit a2>signable, 40-41 
where the petition sbould be sued, 42-49 

for property and claims, &c., within English jurisdiction in 

England, 42 
for property and claims, &c., outside English jurisdiction. See 
Colony. 
for what it will not lie : 

acts not amounting to legal injuries, 50, 52 
torts, 53, 60. /See Tort. 

money received by Crown to use of subject, 97. See Money. 
interest on money recovered, 96 
where judgment cannot be enforced, 112 
for what it will lie : 

restitution of property, 68-97. See Restitution. 
damages for breach of contract, 108-140. See Contbact. 
for equitable claims, 141-153. See Equity. 
statutory claims, 154. See Admiralty and Colonial Stock. 
mesne profits, 81. See Mesne Profits. 
the authorities discussed and classified, 65 
form of; 158, 169, 195 
how intituled, 158 
signing of, ib, 
contents of, ib. 

must state venue, ib. See Venue. 
precedents of, 110, 111, 195 
rules to be observed in drawing, 160 
technical language unnecessary, ib. 
all Crown's titles mast be stated, ib. 
allegation that suppliant a subject, ib. 
prayer of. See Prayer. 

presentation of, 163. See Secretary of State for Home Depart- 
ment. 
filing 0^168. SeeYiusQ. 
endorsement of, 164. See Endorsement. 
service on Treasury solicitor, 167 
service on third purties, 171 
how answered, 173 

procedure upon, 175. See Procedure. 
judgment upon, 182. See Judgment. 
costs of, 185. See Costs. 
abatement of. See Abatement. 
transfer of. See Transfer. 
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PETITION OF OBAGE, 
definitioii of, 16 

were pretented in parliament, 127 
Bometimet mistaktn for petitiont of right, 51, 127 

PETITION for leave to toe Attorney-General, 143, 145 

« PETITIONS OP RIGHT ACT. 1860" (23 & 24 Vict. c. 34^ 
nraally known as Bovill's Act, 18 

prooedoTB nnder an alternative to the common law practice, 18, 195 
applicable to a snit for damages. 111 
nature and scope of, 157 
doea not alter liabiUty of down, 157, 176, 181 
procedure under. See Pbooedure. 

PLEADING. 

by $vAieel, 

qumre whether rules of, applicable to petition, 160 

certain rules to be observed in drawing the petition, 160, 163 
hy Crown 

given by ** Petitions of Bight Act, I860," 173 

in the name of the Attorney-General, 174 

prerogatives of, not altered by '' Petitions of Bight Act," 174, 
176, 177 

may plead doable, 177 

not governed by statutes relating to, ib, 

may traverse generally, ib, 

form of plea, 198 
by third party 

what defences available, 171 
default of 

by Grown or third party, 181 

suppliant may apply for petition to be taken as confessed, 182 

judgment of the Court on such application, ib. 

POINTS OF LAW, whether Grown should raise or demur, 178 
POSSESSION, PLEA OF, qumre pleadable by third party, 175 
POST-OFFIGE not liable for tolls, 94, 95 

PBAYEB OF PETITION OF RIGHT, 
of BuppUant 

defines the relief to which the suppliant claims to be entitled, 

1, 160 
may be, and formerly usually was, '* general," 25, 160, 161 
form of " general " prayer, ib. 
but can be, and usually now is, ** special," 160 
instances of various forms of, 161-162 
declaration of title, 77 
relief against forfeiture, 78 
direction for conveyance, 80 
for inquiries for next-of-kin, 80, 162 
for anevjer by Crowns 

indorsed on petition, 167 
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PREROGATIVES OP CROWN, 

to be sued by petition of right, one of the, 27 ' 

with respect to venue, 158, 169 

may sue in what Court he pleases, 169 

not altered by Petitions of Right Act, 176 

in matters of pleading, 177 

PRESCRIPTION, does tune run against the Crown, 38 

PRINCE 

cannot be sued by petition of right, 27 

PRIZE COURT, 

claims cognizable by, now tried by petition of right, 158 

PRIZE MONEY, 

petition of right will not lie for, 102-103 

PROBATE DUTY, 

petition will lie for return of, 91, 162 

PROBATE, DIVORCE AND ADMIRALTY DIVISION, 

petitions of right may be intituled in, 154, 158 

PROCEDURE : 

upon petition of right* 
<U common law, 

identical with that on parliamentary petitions, 7 
nature of, 8-11 

addressed to king or king and council, 6 

answered by the king personally, 11 

form of answer, 10, 11. See Endorsement. 

then handed to the Chancellor, lU 

issue of commission to try suppliant's title, 11 

return of finding into Chancery, ib. 

plea thereto by Crown, 11 
by statute 23 & 24 Vict. c. 84 : 

in what Courts can be entitled, 157 

form of petition, 157, 195. See Petition of Right. 

presentation of petition, 163 

See Secbetaby of State Home Depabtment. 
endorsement of petition, 163. See Endobsement. 
service on Treasury Solicitor, 167 
endorsement thereon for answer, ib. 
form of such endorsement, 196 
plea or answer of Crown, 169, 173. See Pleadinq. 
service on third party if any, 171 
endorsement thereon, t&. 
plea or answer of third party, 173, 175 
extension of time, 169, 197 
venue, 170. See Venue. 
discovery, 179. See Disoovbby. 
rules of practice, 175-181 

S 



258 INDEX. 

PROCEDURE— «oii<tniM(2. 

by itaiute 28 ft 24 Vict o. 34— continii^d. 
judgment, 181. See Judombnt. 
by defkolt, ib, 
after hearing, 182 
effect of judgment, 183. /SSm Amoteas Manus. 
costs, 185, 186 
certificate of judgment, 187 
satis&ction of judgment, 191 

PUBLIC AND PRIVATE MATTERS, 
definition of, 189 

QUANTUM MERUIT, 

petition on, by Canadian banister for fees, 138 

QUARE IMPEDIT, 

petition in natore of, for advowson, 74, 142 

QUEEN CONSORT 

cannot be sued by petition of right, 27 
authorities therefor, 28 

QUEEN'S BENCH DIVISION, 

petitions of right may bo intituled in, 158 

QUIET ENJOYMENT, 

petition in Canada for breach of covenant for, 138 

RELIEF, 

definition of, obtainable by petition of right, 163, 191 

RENT-CHARGE, 

recoverable by petition, 73, 141 

allegations which petition should contain, 73 

REQUESTS, 

origm of Court of, 7 

RESPONDENT, 

to petition of right, 1 
who may be, 27-^ 

the king or queen, 27 
but not a consort, ib. 
or a prince, tb. See Thibd Pabtt. 
can a subject be joined with the Crown, 28-31 
at Common Law : 

subject cannot be joined, 29 
because cannot be joint tenant, tb. 
and has no prerogative to be so sued, ib. 
this doctrine recently affirmed, 80 
consequences of this doctrine avoided, ib. 
by suing Attorney-General 
under the statute (22 & 24 Vict. o. 34) : 
subject cannot be joined, 30 
but brought in as third party, 30, 31 
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RESTITUTION OF PROPERTY. 

petition of right lies for, 66, 68 
and was the original use of petition of right, 19, 6S 
authorities supporting this statement, 69-70 
text-hook writers, 69 
decisions, 70 
of what species of property restitution can he had : 

hoth private property and property held jure cor<m«, 188, 189 
real property, ib. 

early instances of, 12, 13 
corporeal hereditaments, 70, 71, 72 
incorporeal hereditaments, 73 
rent charges, ib. 
oorodies, ib, 
advowsons, 73, 74 
seig^ories, 75 
gales, 75, 76, 77,78 
the general rule given hy Staunford, 71 
formerly only lands in one county could he included in same 
petition, 72 
personal property, 69, 79 
early instances of, 12 
chattel interests in land, 79 

term under statute merchant, ib. 
leaseholds, ib. 
pure chattels, 87, 88 

and possihly their value of lost, 69, 89 
money, 70 

paid to Crown under mistake, 00, 91, 92 
mesne profits, 93 
salary, ib. 

tolls, 94, 95. See Monet. 
mesne profits. See Mesne Pbofits. 
interest. Se<t Intebest. 
form of prayer in petition for, 161-162 

ROLLS OF PARLIAMENT, 

the records of the husiness of the House, 6 

petitions recorded thereon, 7. See Petitions in Pabliament. 

and the answer thereto, ib. 

hut not the ultimate decision, 65 

precedents for modem practice not drawn from, ib. 

RULES OF PROCEDURE, 

power of judges to draw, 191, 192 

RULES OP SUPREME COURT, 

applicable to petition of right, 175 

except where inconsistent with the Ciown*s prerogative, 176 
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8AINT VINCENT. 

Petition of Bight in, 231 

SCIBE FACIAS, WRIT OF, 
wbat it WB8, 171 

iaraed from the Chancery, 141, 171 
need for dispoeaeMing grantee from Crown, 28, 171 
examples of, 141 
now nnnecesEary, 171 

SCOTLAND, 

Petition of Bight Act in, 213 

8EABCH, WRIT OF, 

for what purposes nsed, 171 
SECRETARY OF STATE FOR HOME DEPARTMENT, 

petition to be left with, 163 

** mOmiU " the petition to Her Majesty for fiat, 163, 164 

no fee payable to therefor, tb. 

nsnal course of prooedme with regard thereto^ ib. 

what is a ** sabniission '* within the Act, 164 

cannot refuse to submit petition, ib. 

SECRETARY OF STATE FOR WAR, 

Crown sued by petition for damages upon contract with, 110, 147, 150 

SECURITY FOR COSTS, 

suppliant may be called upon to give, 175, 176, 181 
but not the Crown, 181 

SEIGNORY 
defined, 75 
recoverable on petition of right, ib. 

SERVICE OF PETITION OP RIGHT, 
on the Treasury Solicitor, 167 

on the department of Government to which it relates, ib. 
on third party, 171 

SET-OFF, 

existing statutes, rules, &c., as to, applicable to petition of right, 176, 180 
Crown can plead a set-off, 180 

SHIPS OF WAR, 

liability for negligent management of, 55 

no liability of Crown for trespass by captain of, 55, 56 

claims arising out of the exercise of belligerent rights by, 158 

SOLICITOR TO THE TREASURY, 

copy of petition and fiat to be left at office of, 167 

such copy to be a printed and sealed one, 167, 192 

otherwise service bad, 192 

duties of, with respect to petition, 167 

to communicate with department to which it relates, 167, 168 

or with Lord Treasurer, 168 

with regard to subsequent proceedings, ib. 
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SOMBRS, LORD, 

his statement with regard to the endorsement of petitions touching 

the revenue, 11 
hid argument in the Bankers' Case, 115. 8ee Bankebs' Case. 

SPECIAL CASE, 

existing statutes and rules as to, applicable to petitions of right. 
176, 181 

STAMP DUTY, 

excessive, on probate recoverable by petition, 91, 92 
excessive, on spirit license recoverable by petition, 49 

STAR CHAMBER, 
origin of Court of, 17 

STATE PAPERS, 

production of, in court of justice, 179 

STATUTES. 

8 Ed. L (Statute of Petitions), 15 
12 Ed. I. (Ordinance of Petitions), 15 

28 Ed. I. c. 19 ( AHiouli super Chartas), 81 

29 Ed. I. (de escheatonbus), 81 

34 Ed. III. c. 14 (traverse of office), 106 

36 Ed. in. c. 13 (traverse of office), ib. 

1 Ed. YI. (abatement of suits), 32 

1 Anne I. 8 (abatement of suits), 32 

3 & 4 Wm. IV. c. 42, s. 28, 96 

24 & 25 Vict. c. 40, s. 1 (Crown lands. Dean Forest), 76 

27 & 28 Vict. o. 25, s. 53 (Naval Prize Act), 154 

36 & 37 Vict. c. 66 (Judicature Act), 158 

39 Vict. c. 27 (Canadian Statute— Petition of Right), 59, 137 

40 & 41 Vict c. 59 (Colonial Stock), 35, 154 

STATUTE MERCHANT, 

tenant under, interest of, recoverable on petition, 79 

STRAITS SETTLEMENTS, 
Petition of Right Act in, 227 

SUBJECT 

cannot be co-respondent with Crown to petition, 29. See Resfon- 

DENT. 

SUPERANNUATION ALLOWANCE (4 & 5 Wm. IV. c. 24, and 22 
Vict. 0. 26) 
petition of right does not lie for, 152 

SUPPLIANT 

on petition of right, 
who may be, 85-41 
subjects governed by the Common Law, 35 

quxre aliens, ib. 

except under 40 & 41 Vict. o. 59, ib. 
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SUPPLIANT-Hjon^tnucd. 

on petition of right — corUinued. 
can colonial subjects sue, 37 

if go?emed by Common Law, %b. 

or possessed of statutory authority, ib. 

but not otherwise, 37, 39 

the case of Canadian subjects, 38, 39 
can two subjects sue jointly, 39 

the case of joint tenants of realty, 40. See Joint Tenants. 

the cases of joint contractors, iJb, 
bankruptcy of. See Assignment. 
death of. /Siee Abatement and Assignment. 
petition should state full name and address of, 158 
signature of, to petition, t&. 
petition should state that he is a subject, 160 

TASMANIA, 

Petition of Bight Act in, 229 

THIBD PABTY 

can be brought in to answer a petition of right, 170 

when in possession of the property sought to be recovered, 171 

method of procedure against 

served with a copy of petition and fiat, ib, 

and copy of interrogatories, if any, in Chancery Division, 173 

form of endorsement of petition for service on, 196 . 

must appear within eight days, 171 

and plead within fourteen days, 171 

time may be extended, 171, 173 

form of summons for, 197 

form of appearance, 171, 197 

where to be entered, 173 

may defend in forma pauperiSf ib. 

pleading by, 174 

what defences available by, 173, 174, 175 

qtuere whether can plead *' possession," ib. 

generally procedure same as in action, 175 

judgment against, 181 

for default in pleading, ib. 

costs if successful recoverable, 185 

may issue execution for such costs, ib. 

effect of judgnnent against, 189, 190 
TIME 

for plea or answer by Crown, 167, 169 

may be extended by order of Court or judge, 169 

for appearance by third party, 171 

for pleading by third party, 171, 196 

form of summons for extension of, 197 

TITHES, 

petition in Parliament for, 129 
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TOBAGO, 

Petition of Right Act in, 229 

TOLLS. 

Crown not liable to pay, 95 

TORT, 

petition of right does not lie for, 53, 54 

either committed personally by the Crown, 56 

or by the servants or oflBcers of the Crown, 55, 60 

same rule in America, 61 

same rale in Canada, 59 
particular instances, 54-61 

negligence, 54, 59, 60 

trespass to person, 60 

trespass to property, 58, 61 

infringement of patent, 58 

landslip on Crown property, 212 
reasons for Crown's immunity : 

the king can do no wrong, 56, 58 

this maxim explained, 56-57 
cannot be treated as breach of contract and so made enforceable, 139 
petitions in Parliament founded on acts in nature of, 129 
TRANSFER OP PETITION 
from Court to Court, 169 

TRAVERSE OP OFFICE, 

origin and use of, 106 
an alternative to petition of right, 107 
TREASURY, COMMISSIONERS OF H.M.'S, 
tenor of judgment to be certified thereto, 187 
must satisfy judgment so certified, 188 
fund out of which satisfaction to be made, 189 

TREASURY SOLICITOR. See Solicitor to Treasury. 

TREASURER OF H.M.'S HOUSEHOLD, 

represents Crown when sued in private capacity, 186 
qu«re whether petitions should be served on, 168 
pays costs of suppliant in such cases, 186 
and tenor of judgment certified to, 187 
judgment so certified to be satisfied by, 188 

TRESPASS, petition will not lie for, 58, 60. See Tort. 

TRIAL OF PETITION OF RIGHT. 

statutes, rules, &c., as to trial of actions applicable to, 175, 176 
except where inconsistent with Crown's prerogative, 176 

TRUST 

not enforceable against the Crown, 100 

TRUSTEE, 

^^^ether Crown can be, 99, 101 
^^^diburn, J.'s opinion that Crown cannot, 100 
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VALUE, petition for reoompenBO in, 
nature of the olaim, 112 
precedent of such petition, ib. 
nature of the judgment thereon, 113 

opinion that it could not be an *< amovea% mantu** tb. 

this opinion examined, 117-120 

VENIRE FACIAS 

formerly awarded to try the iseue between subject and Crown, 159 

VENUE. 

in what country a petition should be sued, 42-49 
practice relating to venue 
at common law, 158 
none appears to have been stated, 159 
under Petitions of Right Act, 158-160 

stated in the margin of the petition, 158 

in petitions intituled in the Common Law Division, 159 

and also now in Chancery Division, t&. 

qumre subject^s right of choosing the, 159, 170 

change of^ 169 

method of proceeding for change of, ib. 

Crown's right of choosing under ** Crown Suits Act,*' 170 

VICTORIA, 

Petition of Right Act in, 232 

VINCENT, SAINT, 

Petition of Right Act in, 231 

VOUCHER. 

king could not be vouched, 118 

WAIVER 

of right to plead to jurisdiction by Crown, 49 

WARRANTY, 

nature of, defined, 117 

WESTERN AUSTRALIA, 

Petition of Right Act in, 230 

WILBY, J., 

dicta of, with regard to actions against the Crown, 3 

WOODS AND FORESTS, COMMISSIONERS OP, 
whether agents of the Crown, 54 

WRIT, 

qumre whether, lies against the Crown, 3, 4 
of voucher does not lie against the Crown, 118 
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